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.. ThiS monograph by Kern Alexander and K. Forbis ,ydaa is one
,..of a'seriesof state .r-of-the A:nowledgc,i paparS on. the -lega aspects 'of
school administration. The papers were _prenared thr ugl; a co-

.. operative arrangement: 1'c:twee-it the ERIC Cloriughousy on Edu-
cational Management' and the National arganizatoni ),ou' 1'...c;nal
Problems of Education. (NOLPE). Under thisi;arrangerne" .2,e

' . Clcainghouse provided.the.guidelincs for the organizatithr:' cy',. V ite
'papers, commissioned the 'authors, and edited tite papciF,'§"for .:-..in-
tent and style. 1\TOLPE selected tli.'0 topigs and authors \for ihe
.parers and is publishing, them as part of a monograPhser5s.

The student's freedom' to attend or not ,.;t.A.,nd sc*hool. to 6mosc
alternative schools, to determine his pli,:-.eu.wnt. in. the sehool, and

40 select programs and classes lias. been the -sipb,jCct of incycaing
political critc legal debate. Dr.' Alexander. and 1). jardan Skill-: .

inlly`ani...vvecarreak stElltdOrY apd ca'e hi' showing ihaf 'fbiti,riso-... .
Itilionrka- the 'ssue of educational choice iiIVOlves'a. three-Way hal-
ancc. among:A-he interests oflhe..siatc,'the child, and'The. parent. \

. i . - \, ;

Dr; Alexander is,, a. professor of edfica I bona] 'ad m in istratipir cit the\,..'
UniveAitv of 11orida. fk holds a bachelor's dcgfec; from Centref-,
college. of Kentucky; o Master's, degree from Western -KentucikYI.'---- '''-..;.:

.. 'University, and a- doctor's .degree from Indiana :University:: Since
19721te has served as.direettir of thc'National Edneational,Finance,

-Pro Jeci. 'ale has -written extensively on school!' law- add 'school
finatice.' . .51

FOREWORD

Dr. fordan, also a professor of educational administration it. the'
. University of Florida , reeciVed leis Baclielor's/and master's degrees

frpm Western Kentucky State .College and his do .tor sdcgree frbin
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and principal and as an official of the Indiana Scl of Boards.:A.
sociation. Presently he is. research director of thei ational YduCa-
,tional 'Finance Ptojeci. the autho Of niunerous publicationS
on. SChQ01 administration, school business administ ration, and school
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INTRODUCTION

Individual.freedom, as opposed to state compulsion, is a-subject
dearlo the hei17.ts-id mailv Aindriem

e
Sockty'Ai (inflect-live de ires

'and needs are generally reflected 'through gbveAinental.action that
ho'nefifs society at large. .At the same hint, owever, this io
mental action restricts the prerogative- of certain Individuals: It is
this issue that confrofilS is in public. education. Education. ats any
gavertimental function in many cas;es'restricts ilil individnalis pre-
rogatives or al least narrows ,his chOices., .

.
. . , . i

Tt is the question of educational 'choice' to which this mOnograph
iis devoted. StUdent .`choice, parental choice. and ediicatioaid alter-

":natiyes.(while of con,tinuing- 11.istoric'imporjance), have rec., ntly re,-
ceived wide altdillion.- Ni:ach ha; been, written about cm 1 pii Isory

,..._m ised ucatiim. d esehool i lig societY1,and .thulack ofstudent and parl.
ental chioice. The student's freedom to .Choose alternativic schools,
as well asiiis freedom to'select prOgrams and gain placem!eut within
the scbool, have been litigated fr6ely. t

.

. t..
This tilt l'egrapli discusses the /interests of the yarithis parties in-

volvett'll c status of CUIrren1 statutory law. the case laiv involving
computso.v attendance' and eximnption therefronhandit'-individual
chowc, of ,curriculiini ,and progiram in the sehook-, .11t1- effort has
been made to steer clear of exienuatin, lewat circumsiances (such

, - t:, t. ,,..
0, as racial segregation)', which tcsnd to skeW sUine of the precedents.b b

i
i

Fundmaental to-.the entire (is6ussion
.

'is' recognition iof the diver- ..

genee of interests involved : the intereSis' of the stale) the student
and the parent.. The'legaLcon'flicts all emanate. frOm , udicial inter-,

,_..preta,tion-of ;the "Doundaries of each of these interests. j'

1
..

I
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1. THE INTEREST TRIAD,

Throtighout American history: there has. been ih abiding fi}ith
ilitil ,1edteation is the road economie.sipility. and social

Negt'Lality. .This feeling. was engendered Originally y a ."political
pulse=/ihai replaced the old religious motive n8 the incentive for
education. rflic religiousiniotive was the basis co', the famous 1647
Massaleltusetis sehoOlaei. the preamble stated,
"onecheife pied. of ye ould deluder; Satan, to kepe men fi.1)m. the)
knowledge of yCscriptareSi.".

/-
,

THE /STATES INTEREST

Durintvothe'iiineipenih/ceniurOhe the ehtirchwere
gra dn ally supersthled. piLrposes.hP 'the. state The and
goals of uliesioh; NVCre 41S0 hose'or ilre peopie 'Individibal liberty.
was Jo, be blot tressed and. guaranteed:hy ediicai On.

Although. this philosophy. is reflected in/anal y pla60.1. its essence11

is conveyed writ oF three preSidents1 )r -the- U,.ited States.
VONV'ell addreio iheAmerichn peopl in.1796 Washington

-spoke. of the benefiisiof education:

Promote then,'" as an object of primary. impertan e, lastit tions for the:
general diffitSion of. knowledge. In proportion ashthe- lure of a gov-
ernment -gives force to public opinion,. it is-dsse tal that public opinion
should be enlightened:

.Jefferson much-quott)d stiftement, ar er ettrement from.
the preSideney 1816 stud :

II

.
.. .,

" 'If a nation expects to be ignorant and free in state of civilization it ex-b ., .

pects.what never was and never will be. -- . )7 re' is. net safe deposit [for , _

the ft`Merions' of goVernmentl, but. with the pee e thems Ives nor pan they. ..

be safe with them without information.

James Madigortwrote: .

. -

.-

1 / ..

A popular government without popular irir, rmation or the means of ac-
quiringquirim, it is but 'a 2rologue to .a farce oi. a trugedli; 'or, perhaps, 'both.
Knewledge will forever govern ignorance; and a pe ple: who. mean to he
their own governors -must' arm themselve with the power: which know!:
ed,e gives. .. .. . .

.. I ?. ' ../ I'Government should provide. for 't. diteation of the common

1
-

man



not to perpetuate 'government but io guaranies individual' liberty
and freedoiii.;Educathm should never ho a slat e--Controlled tool to
perpetuate an undesirable form or government. I i should- be of in-
terest to the state solelv'beause it enlightens the citizenry.

Phis geneyal interest or the.state in-education eon be viewed in
lirce areas of skein!' interesi--cjidt I. economic, and social

'equality. .

1-4'or years edupatorshave atiempt0 toNlefino the. cultural 'belle-
[its of education.. Dificultios inadequately deserihin bone-
fits oreducarion are io he expected since the most importr!o quali-
ties are intangible. I he benefitspf.educlitien lie he
promotion uf-citizenship: moral and elhica1 charocior, and apPre7
elation of cixilization. PrimarilVr the Objectives Ae..to devolop
respeci for hmanity. to gain an a ppreciO:on. organized soci.etr.
and to acquire the acetimulated en11:!..re and knowledge' of mthi.

1; Education not only pre.servosthe'r..:ilturalherit age- hillt also enlarges
and augments- the Altol?... minimtim standard of
zehship...

tjniver:;;a.1 .is alo desirable4_'comnicailv. Free educa-
tion provides ao'cwport ily fol individuals to Secure a livelihood
rind economic independence. Aside,, from private, interests. the so-
iety has an- economic interest iii the external benefits of cduenticm.
the "spillovers- to society. I i is well -established that educatiorris
a capital good and that creating-ilisan hives:hi-fen t': Education im-
proves the quality of 11te labor 'force and. benefits industry. .Par-
tieularly: at higher levels education creates new knowledge: which
tit 1.111.11,rea .incre.a.'sed Minion want's Juul demands. 11.11 of- wfircit
re: credits to the MI lion`s \wealth. SitnikiTly: over' time, ,the pres-

ence of ednf4d pAiple can redn'ce oyernnientah'costs by lower-
.

ing 'crime andliklinque,m;y, rates. and Cutting welfare costs.

As an' enhanceinent of lthman'eapital. ihe desirability of invest-
. meld in education .isbevcind cinestiou S'es,eral'studie:-;.have slown,
the contribution or education to the per capita income of nation.
Tor example.. Denison etiimifed that education' accounted for a

'third of the difference in United States- per capita income betweCit.
1925 and 1960.1

. .

'In addition to purely economic `benefits. education perfcirms an-
tither important function by providing amaans forpersimal social
mobility. Public egucation. of couliSe. haS.uot -created the move-

. .... . I ..

lEdward F. Denison,, -Why Growth Rates Differ (Washington: Brookings Institution,
.1967), tables 21.1* through 21L20.
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ment among the social classes to 'a degree deemed Jlestrabe bv
man', 'Americans. Thelack. of egiu;lity 1105-10 some to
nounce, erlocatiOn as a. failure.- Creinin. Ie s velicifiently.
has'' pointed out that the -.-coMmonlICSS.: -of the common 5(.11001.11as
1)0011. greatly exaggerated." In fairitesS;'. these. comments Must -.be
evaluated in li(lit..of. some known facts.

.1'.irst, I he. public schools offer's( mien is a generall-v -nniform syslem.
.01' a7 neat ionalcrturijiiv. F:videnre From Ills ruinous. Coleman. report
reveriled a remarkable- anifotanitv, aimmig schools effects On educa-'
tllnal ouicom s/i N1irC ,dispaifies anumg Illa 1.1
-school districts'

Secona...varial ions in stride11'r achieve-Men' are doe more 'to (lir- .
fereneeS in the student's family background than to the qualitN\ Of ..'
the schools. in this regard. the- role. arid. expeeitdion of the school
should be defined.. 'For those:who expecC4he scbools to erase all
vestiges of social and familial in&pialitV, thC public. schools haVe'.
riot been 'sficeesSrut ., ,.: .

.
..

.

.. . .

. That sehoolS.bring lithe inffnence to bear on a child's aehieve.ment that is
independent of his baekgromd and social context: undillatthi.s very lack
of an independent effect Means that the inequalities. imposed on Altildren
by .the'ir home, neighborhood. and -peer .ifrvironment'are carried along to
become the inepalities:with which they confrOnt adult life at the end of-
schoo1.5. \.

d
.

On fire other hAnd, for those who expea public education to'
moderate and lesseii. :but not ci'onPietel.; erase.. social inequali1V,
education has.;,bcett Infich, more saccessrub 1.-he -United States hasmire
one of the loW64'..illitcr.O.cr rates and the highest per caliifri income
in the world-. While mitseradical trig social classes.-pnbliC educliation..;'
iced to break cl'i.o.vn -6.17d.ss barriers -hod provide for equality of op--
portonitv. .Equ,alri.: of.,opportunily means that. (he impaet of the
parents' social station' on the -child is diminished so as in reduce,
social, economic., and other barriers. Such, barriers.. 'could presuri
ably: be r-edue.:ed without public. editeation luil theodds".againi.:.,..
such an occurrence are much greater when tree.edocat ion is not..o1-:
fered:- .

Wit liont free public education,. edneafion becomes a private en-
. ir .

-2Clitirles E. Si 'barman, Crisis, id' the Classroom- (New York: Random House, 1970), pp.
54 -55.

.31.,awience A. Cremin, The Genius of American Education'(New York:Nintaga Books,
,1966).. . . . ..

.

.1.1ames S. Coleman et al.;-Equaiiti. of UttearirKal Opportunity (Washington: U.S. Got-
ernment 'Printing Office, 1966):

..._

.
qbid. t .1



-.,,, ..,,.
_ . .

tOrfirise and tt priN'ate interest. subje,i iv indivMnal- caRrive,---The
tentlenc is 'then frig' tilt' II pper..ilasses to hand' en_ their -privileges
and advaniages-to their Ritdpen.-' While public ed'ucttijob 'tines noi
prevent. the vitalliiv Iron; ptIoNtiding their, childrvn better edoca-
tiott. it dot's provide opcmiq tin it y. at lv,ast, roe, the poor' to lirc!ak..____.-

tlut.ir. cycle or poveariv.. There i,. mile. doubt 'bid editeatioui--0a.
of iite primary eontribuios (() social equality. 1\l4\--consider it to .-.

be the most 'important single ftwtort - . ., '- 4 es
.. o .

All these cMcAclerations are cut-bodied in llic! state's interest ill
univer:d education: udieial notke of..the staiosinterest in edu-
dation is common.. ..411thmighi1)rozul tuur.other general.-sticli udi-
cial statemetiis form -a. ii-hilositphical rational'.,.,SupportiNg universal

.. t..public education. I'hc New 1 lampshire Supenie Court is .one e...- .
ample of such udicial recognition:," . . -

The.. pritnarY. ptirpose of the maini'enanue 'of the common school system ii;
the ..prOmmion of Ow general intelNgetice of the people crihstitu:ting- the
hotly potit' .and theroJA- to increase the nseftilness and effiCiency of .the
citizens. ion, which the government of " society depends. -.Free schooling
furnislu by the slate is not -so much it rig-ht grafi-led to pupils. as a citity`
imp upon. them for the .poline good n!.. do unt voluntarily ..attend -,-,
.

the schools. provided, for them they ay he compelled..to,do so.- While .
o most people regard tite,publie s Dols as the; means of great .advantage to

..- the 1)111)1'6,111e fact IS to. o ton overlooked that they are governmental
.zufaits of priilectino7 the stale fi.om the conse-quences of in ignorant and in- .

competent citizenship:

-

THE CHILD'S,.--INTEREST . .
.

In public education-. ,the ehild's,interest can be viewed in differ-
Cnil, ways. Aehild., as ,an individual.: has thkt 'tight to b ., free from
parental abase-and,trlii.easonable control. A child. als has certain_
-eons tit Oional, liberti'es. rights. a ndfreeilmns. that ca not he denied
by the,.sthie, withoUt- just cause and. doe -process. The state itself

`has ate "respOnsibility of praeviino.
t-. the child' j/voin unwarranted

'state resTrielion on constitutional Preedoms and from parental abuse-
(either Commissions or omissions of the paren 's)..1

1.116%earlv compUlsory attendance laws of/ifassachuseits Were un-, / -,doubiedlv based on the dOctrinc of pareitypa,ruie. a docii.ine ()I' the.
English emu+ of chancer.bv W-hich .1111/duincellors of .th,e king as- .

sutned Ilte.gencral pfotection of 'all inKairts'inqhe rea+m. The Soy-
preig. paler palriDe. was oblige (1 to supervise the welfare of

s 6State v. Jackson, 71 N.H. 552, 53-A 102/i (1902)
. ,

:.,.
- ,...--- . 4-4.

I. , ;/



-ihe children of the kingdom who might he abused. pegleied. or
abandoned 1), their pare.ms or other guadians.' IA the Enitei.1
F;lats. the transplanted English judicial system meant that the
_stale took the place of the Crown in matters of child welfare.

A child has a. right I» he proicied not only from patent
by his parents but also against the ignorance of his parents.
The state has recognized more truth than fiction in the adag,..
-The're are Hlo delinquent children'. only delinquent pareit,its.- In
support of ,this view. juvenile courts-and welfare agencies of the
slate have traditionally intervened 'between parent and child in
cases of parental tilmse. Public eduation may thus serve as a
mechanism to free the hild.-from the shackles of unfit parents.

Although sonic accuse the public schools. of undesirabW. propa-,..
gamlizing of ,youth, the entire educational-process generally pro-
dues an independence iethought that .frees the -individual from
-the confines of onforinift. 'flue educational process also creates
thy opportunity to ana-lyze alternatives ,an(I option.~ not available
to ,the unlearned. 1)ewcy saw education as the great assimilative
force in American society:

The school has the function also of coordinating -within the disposition
of each individual the diverse influences of the various social environ-
ments into which he enters. One rode prevails in the family; another, on
the '..:-.reet; a third, in the workshop or store:.a fourth, in the religious asso-
ciation. Asa person passes_fiom one of the'en.yirimments to another, he is
subjected t6 antagonistic pulls, and is in danger., of being split into a be-
ll* having different standards of iudgment and emotion for different kpc-
casions. This danger imposes upon the school a steadying and integrQt-
ing force.8

Attending school does,not diminish a child's constitutional rights.
The courts require that the child' constitutional rights he weighed
againsirtlfe intetTsts of the school, which most provide an 'uninter--,
rupted education for all children. Students' rights are derived froni
constitutional sources, the most pervasive. of which are the funda-
mental First Amendment freedoms and the due process and equal
protection clauses of the Fourteenth Amendment.

To protect the child from cities the-parent or the state requires
arfirrnaiiVe State action. A child du's"' noTonsilrutioual. Protection
from thc, parent: such protection must einne in the Form of statu-
tory act i6ri by the state to protect the child^I Such protection is evi-
denee.d.in -part, by oinpulsory attendance laws. On the ()they

7Margaret Keeney RosenLeim, Justice for the Child (New York: Free Pregs of Glencoe,
1962). pp. 22-23.

8John Dewey, Democracy and Edtii'atio'n (New York: Macmillan Co.; 1963), p. 22.
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hand. the state's action must he supported by a compelling. or. at
least. a rational slate inierei 'before either the hilt.L.i or the par-
curs rights can be restricted or infringed upon.

TI-1 I)A 11 F:NT'S I FIST

Earlvprecedents in English estidilIshed the parent or guard-
inn as-the primary autharilv. Over Ileflecting
this; the courts granted favor to the parental interest- over the in-
terest or the infant. In an early ep-IsRde, known as Iremain's case

'irr 1719. the court ''did 'the bidding of the parent or guardiau with
littleconcern for the wishes of the infant:

Being an infant,. he v.te,nt to Oxford, contrary to the or ers of his guard-
ian. who would have him go to Cambridge. And thy Court sent a mes-
senger, to curry him from Oxford to..C.ambridgr. upon his returning
to Oxford there went another tam to carry him to Innhridge quam to keep
him there.['

EVeil in English law. however: the gill of the parent was not
-4111 1111111,d, Since the I:log.11nd the 'respaisihililv to protect -persons
-\-ho were unable 10 proleei ihems-6Ives.th The pare'nial right was

furiher circumscribed in thic famous custody -case of Wellesley n.
Ifielhsley.":.Tnilini case. the court de(jared Ihat pa.rents had rights
to their childreil only by grace oldie stale. In The court's view. the
:delegation1011 of Over children was a trust relationship,..carry-
ing the obligation..Ihal the parents faithfully discharge Thal trust. .
When it was not. and the pa'rent Was cruel io Ilis child or 'failed to .

maintain him. the stale could. intervene.. The .fVelleslev theory, of
pare -s-palriird has not tetianged significant Ivti-n 'fib.; voyage across
the Atlantic or ill ihe passage. of lime.'2

Tn 11.:e. United Slates .loda. 'a dual set 0r.p.r07e.r16,nk. has emm'ged.
oncroutf, to limit paren.s' pat /dale. as is evidenced. by court-imposed
limitations oil stale liandling juvenile eases." .,'lore" receudy'
This-Inuit was illustratedby the' exception of state coinpulsory at
tench" nc6. laws. as estabiiiiiiied in Toiler." The second precedeUt,Tis-:-
a tendency pf the coitus to allow the stale ki.`protect -Hie infant. from. ;-
parental abuse. This leTadency was reflected bv the United Status
Supreme Court in Ford POrt115 in 1962.6,

otremain's Case, 1 Strange 167 (1719). 4
IoEyre v. Countess of Shaftsbury. 24 .Eng. Rep.. 659 (h: 1722).
114 Eng. Rep. 1078 (1I; 1.. 1828).
12Andrew. Jay Klein feld. "The Balance of l'owe among Infants, Their Parents and the

State," /18/1 Family Law Quarterly 5 (1971) 61.66.
13/0 re Gaidt, 387 U.S. 1 (1967). .

IfWisconsin V. Yoder. 92 S.Ct. 1526 .(1972).
tr.Ford v. Ford, 371 U.S. 187 (1952).-:.6



Unfortunately', experience has shown that We questiOn of custody, so vital
1.0 a Child's, happiness arid well-heing,,: frequently cannot he. left to. the dis-;

i..1.,rethin ()Lille parents. partiqlarly true.where, as 'here, the es.:
trithgemen,t of , hushaud and rife beclouds 'parental judgment with etno-
[ion and prejudices.. ;

.

IiInguae ()I' the Supreme (.',,out in Pierce. t. Sociel
/lersi" intlicated that would 140 slate.

in interfering with the parent s.control of a child;
. .

In this day and intder eurcivilization, the child- of Man is.'his parent's
child and not the stafe's. It is nol seriously dehatable.thaf the par-
ental right to guide one's child intellectitally and. religiously is a- most
substantialpat of the liberty and freedom ofj the .par'ent.

hiA does not wean that parental, rights preeinpl dutirely those. .
. .

of the siafe. On the 'contrary. ji would appeax that a parent may
. ,forfeit his rit.r111To control hid child cominis-

sion.` In such tin i»stance. the parent '-'has no kn:nullity from slate..
ta,

intervention. .

Nearly i\VCIify ,yea.rs later in 194 the Supreme Cottri 'contra,- ..
dieted' the impression of Pierce when it more clearly defined 'its
position toward state itnervent ion in Prince 1.7. In
this disc,-{ lepil guardian 1:nn n (I guilty of contributing- In 1116

.

delifigiRinCy o permitting her nine-vetP2-olil ward to
_sell Jeovah's- Witnesses litiblintion'S. On tr'pnblie sired. The act
Wilti found 107 1)C,' V1011111011 a tNti)SSOC11 11SC:I IS' Child labor laws,
tT-lie Supreme Court_ laced squarlly with emiflicling.,eliii-ms <ii par-
ent_and slate. said:

[`tile family itself is nut heyond regulation in the public inteii-tst . . .

acting I. guard We general inte.rest in youth's well-..being, the state as
pa r en s pairiac, may restrict the parent's control by regdiring School at-

.1 tendance, regulating (4. -prohibiting the child's labor and in niany other
ways. .--:
More re lienlly 11) Yoder. the court said ihnt\lhe pow er of the par--

,.'nt. even when linked to free exercise of religion. may be subject
to lipitatimi if it appears that parental decisions will jeopardize
the:health or safety ()I' the children (ir have "pineutial for significant
social 1)tirdenc.`"

A common thread .seeming to run through these precedents is- ii
new judicial coneerii for, \the (1.1;1c1 lihnsel with the ptiieninl- inter-

and the state:. {nieces{ .secondary. The apparent common belief

ItPierce v. Society of Sisters, 268 U.S. 510 (1925). .

11Prince v, Massachusetts, 321 U.S. at 166 ,(19-13).
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4 the (:onris is thal both the ilarent and file siate'are-enpahl-eAof
transgre4og their moles ois prof:aTors ofcliildren,

\
t

1

V ''. .. r
2. STATUTORY PROVISIONS AFFECTING

i

. -SCHOOL ATTENDANCE.
i

As a 11CW rfation 111cl-tinned: .States separated 'church .and. state.
.

. .: I.
p laci ng-711espowibil i I jos I for' educal imr\viith the sta 1 c.. 'Additional
impel to -ie. iMivenicni 14 Frye 'public eduCation, and subse- .to

.

quAtly co pulsory at tendanCie.originated in Ilse general assunip,
tint] that J40 .educaled andinformedIpopulace was necessary for th:.!.

..,,-. nation's/Sit r'vival.',.:-.;:r.:.-.--t.
'-----) ..._. I.,

'1-3 etire'the movemjcat for independence the citizens (1,f MasSachu,
setts .had already -r&quired that schoids be'provided under laws of
1642 and 1647. '.1.111. --compulsory.'. proViiion of

was
IserVices.''ilid --

tnuelt to enc!.ourage school attendance..J.)1d it was noi, compulsor
attendance as suclr.. Action on compUlsory ailendanee canie More
slowly among the states. lviihthelirst legislation finding ',its, source
in the :Rhode lskind. (1111(1 1...abin. La,w of 1840 The first compul-
sory actendance law was enacted-mNlasSachtisei is in .1852:"

Tm.a .nation with representativ6"government; legislation generally
reflectsand implements the basic/judgiateuis,of the people-On those
affairs that concern them. CoMpulsorY attendance laws provide
a. vivid example of the evolnifOti,or social flicl economic. cfmeepis
and conditions. 'Although more than "Ihree-quarters of a 'century
elapsed between the passage of the compulsory attendance law in
Afassaeltusettsand the enactment of such alum, in Alaska, -f heuni-
fortuity in the laws' of the various stales is remarkable.

For the Advocines of pablie,i.cducation. the establishment., of free
schools ivas of ten. an em ply victory., The indifference of -pa r'en ts,
the natural rejection- of a regimented school setting by children,
thelack- of adequate school facilities, the child labor opportunities, .

and. the gel\cral low. standard, of living all. worked again. families..
.

and. children taking advantage of the opportunities offerY.

' The.power of' the. state over the family has hung beeni.a point of
controversy. The potential for child neglect and -e-..ploilatinn in
the labor Market con iril.pted to the passage of legislation on child
labor.and compulsor:A School 'attendance. To The ended Slates,
shell legislation began to emerge in the latter pari of the nineteenth

)Edgar W. Knight, Readings in . Educational Administration .(New York: Holt, 1953).. 8--



,century. opinion ;and, surubsequently.. the 1aiY had enme to
endorse the principlo state intervention in .the (Lund in enses-or
.neglect. Public action througli legislation. however. hhd ob-
staeles1o. oVercoMe: Even- di.ugh the juiporlanoe of an educated

° ;populace was',...c:Ommonlyespoused. ninny eilizefis 'supported a gatv-
',4,:rorae.ni al position of la issez- I a i re. ; To.- ma ny....sta ul tory ipterveit-'

don E.i.:Ppeared sl-rike of the very-ro(6--or individual liberty. On
the,other.h4pd, Ilium, United Stat-cs citizens had a basic commit-'
rtitql'eta .1Itti pa re n I obi 44'0 ifun to educal e lots hildrerl.7D

To an mobile so-clef oriented to an agrarian and 'apprentice-
ship eeononiy: die need for conipulsoryeducation was not perceived
to he as, great its a mobile industrialized society. The need rp,
din ldreno Work al -li.onie in a .rtigiti.econainy hirgely .fliszippeare0:
With'thedevjdOpmein t4.1he Fact(' and .the resulting- rapid,
expansion of due -organized-tabor .110'ernent. -Child labor lawS and
compulsory .school attendance moved 'in consort. The-interaction..

0,/ may be eitljer sequential or overlapping,.. pro:iding for 'the-child to
. cave school and then cuter emPlhvnient;or requiring the child lo
attend 'school as a condition. of entploA;meiif. In the first 'instance,
compulsory aktendance is a 'prerequisite to einplayment. and in the
second instanee..part-time eonipulsorY attendance is required' for
continued employment.

,

.In i866. fourteen vears'af ler the enactment of Ihe.Massachtisetts
.4tompulsory.,,attendance law the coillmonwealth enacted a -laW, that/

!

\.proVided corandnitimin einploymen1 age of ten years.- 'Sim mktl4"
sMtool attendance each year N:''ils'established as'a.conditiontiflem-
plyuneni between the ages of ten and° fourteen. ln N Ny f'ork'sT

Conmu lsory at ten d anecoac1( of .1874. rl eem weeks. a t t en d cc was
requited

v
quired each .Vear for cluildrtht beim-cell:the ages of eight 'and, fonr-

further. provision was made. that none of these. diiWen
could b employed unross school attendance was a'ondition of em-
ployinen "f;.!`''')Tir,.:

. .

EAR -.:VCOMPULSORY ArlIENDANCE STATUTES
':z . p.

- 11)-assaeh iselts Original compulsory attendance law provided the
pattern that has continued to .the present day. This earl; statute
stipulated' dual attendance in public school was recptired;unlesv the
paiont could. demonstrate that. his Child had received equivalent

, 1 .....
. Olargaret . Kenney Rosenhchn, "Laws Concekin"g Children: United. States." Encyclo-

paedia Brittanica, vol. 5 (1966), pp. 514-516.
`.

.,
R.,Oliver Gibson, "Attendance," Encyclopedia al Educational Research, 4th ad; (Lon,

doh: The Macmillan Company, 1969), pp.' 9098. ..9



'6ducidioti esewtevC.. Other prmisions provided for en ['Omen-le-IA
of ilicr attendance lawl)y truant of [leers nd school officials% Fines
()I' u p. to $20- were 'p'ossible for. lion.'" As shown in table I.

TABLE 1: DATES OF ENACTMENT OI COMPULSORY SCHOOL
ATTENDANCE LEGISLATION: FIFTY 'STATES INCLUDING'

THE DISTRICT OE COLUMBIA AND.PUERTO RICO

Stain Date

"Masslelmselts . 1852'
District of ColuMbia -1861.
Vermont . 1867
New Hami)shire 1871
Michigan. 1871
Washington 1871
Connecticut 1872
Nevada 1873
Texas 1873
New York 1874
Kansas. 1874_
California 1874

1Maine 875.
New Jersey 1875

-Wvonling- 1876
Ohio 1877- -.

Wisconsin. 1879-
Rhode island 1883 t.

Illinois, 1883,
.NortMDakota 1.883

;)iOullt -Dakota 1883
?,Thittana 183
111innsota .1885 r

filakrn 1387:
Colorado .1389

State
7

Oregon
Utah
New Mexico
Pennsylyania
Kenttielpi

West Virginia
Indiana

Date

1889
1890.
1891 .

1895
1896,
1896',/

.. 1897.

-Arizona . 1899
Iowa . r1902
Maryland 1902
Puerto -Rico 1.903

'"),905
Tennessee 1905'

° Delaware 1907
North Carolina 1907
OklahOrna 1907
Virginia 1908
Arkansas.- 1909 .-
Louisiana 1910
Alabama 191.5.
F Otidif 19.15
Slit' ill Carolina- 1915
Georgia.
MissiSsippi:: .1913..-
Alaska 1929

oSOL1110E: Nelda Unthc0:::'.9tatc Legislation on School Attendance (Washington: U.S.
.Covernment:' Printing Office. - 1960) , OE-24000, 33 pp;

. '7

twentv17five slates had enacted (;(;64)tilsory altendaiCce laws Within
i h irt-5-- I' i'e yeatli.2.-' : 13y 1918. a Irifie :states diad such .1;tws:j"

,-,
Although compulsory attendance laws had teen enticied in..iiinsf

siaics'at that time, ihe,United Staies-.smninissinnei'of:.pdtication in
\18592-1 reliorted that his survey inCI lea t 'l i iad'eq u a t e 'en foreenieta

21Annual Report of.the Commissioner of Edncatio) 1888.89, vol. 1 (Washington: .U.S.
, Govetninent Printing. Offfce, 1891), cll. 111 r

22/bid.. p. 470.. - . -

.t,_ . 4. ,

23W. S. 'Deffenbaugh and Ward W. Kcesceker: AnLlsoly -Scheel Attendance Laws and
Their Administration (Washington: U.S. Covcrun -Printing Office, P935), U.S. Office
of EducatioNiaNitn No. 4..

tmAnnual RePitt of the Commissioner, snjwit note 21.,10
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S. .

or ihe1 path.- on the om..i or pubil
inadequate to accommodate all Children. ( r laws too vague to facili-
tate enoremint 61' assessment ol penal i;es were cited 'as .reasons'.
by the eommis loner.

ENROLL:111T,'NT .PATT 111NS
.1

IrtornHhe *in of the century tintil the, \...arlv 1960s.
advances vere 1 fade in the total number (q..eurolled -sinden)..s per
one. hundret.I.petrin:: fourteen .16 seVenfeen years of age..-- Possibly.
1 he moSt. signifiOnnt. inerease occurred duri '11u..(lecade of the
1930s. which.-reflietedAl 40 percent increase

As slrown. tut le 2., each decade since . schools-in' the 1..1"dii-j-
le.d States. 6)10111re-di:to enroll larger prOpi) ions of the chi4lren

...aged fourteen. to seventeen. II wever. table 11-1 ill the Appendix
iinlicates that the Illattern dppear:'s, to .have sia)Ilized since the 1961;

1)2- school year. 1 that.. lira. the relative p'iccentage of children
enrolred in" selimil rvached a maximum theordical H10.1.0,111:\of trvariety-of conditiims.

The'combined efft\c(s or citd..hdior law, and:the labor movement
.,

have sharply reCludul, the employment Divot unities available to
youth .uge( fou-r-ieenAto eigl.:;een 'veors..,Tlie inciieased educational

.reltinements for various.fields .ol, -einploN-ne4 itild parental...m.1d
social presstires haVj'l also in fluenced. contint41\ enrollment. Tn-

. ereilsed a Hen Hon. has \been. given both to the. AVIelopment. of pro-
grams for handicappel children ,;and-, to' the appl)iCation.:or etimptd-

\pry.attendonee laws till these children.---Witileits adequacy may be
. 1i questioned, by some...the educational enterprise ms grad nally ae-

. \

c..epted more or its..responsibility to provide .relant educational
'prograins:for all?egrainri'orjhe -popttlation. ..iii additiop, state

liool fitMti(7e piogianuA and social Tnessares have '1\estdted in more
ffectivc en foreemen't of\ compulsory attendiinee It vs. These' con

ditions, Cdr...workinsepately and in Combin 1ation,Mve'produded a

° h Storieal proportim al growth .iii school enrollment
1)

.-1

PROVISIO14 OF EXISTING sTATTIEs
.Ompidsory .aitejidance ..kiws- omong the states lOre. stri ngl-y.'

siini lar in their. coverall pa ftrn..despite sonic dif fe,re4uces in Cicfail.'
li

Uni minty, Ailey refer tn. natimutn and 'maximum ag 1.5, provide for
.r perm issie attendance .beyinid these 'limits,' stipulate term for

scho I oPeration, inipose the legal obligation concerniag regular at-/' ..
a



TABLE 2. ENROLLMENT IN CRADES,9-12 IN PUBLIC AND NONPUBLIC
SCHOOLS COMPARED: WITH POPULATION 14-17 ,YEARS OF AGE

UNITED,STATE.S, 1889,90 TO FAEL-197.0
...,

Tata]
number
enrolled
per 100,
persons

I

S7:10
r

1

Enrollment,
0 0 I grades 9:12 and 14

Population
17 years , years Of

1' postgraduates of age2 . age.

\\1 1899-1900
1909-10
191.9-20

',. 1929-30

`.L39-40
04950

-1- 59.60
I.-%, II 197(1.'

'. 699,403 6,152.231 .11.4
1,11V30(5; : 7,220,298 15.4
2,500,176. 7,735,841 , -t-- 32.3

4:804,255- '9,341,221 ..- 51.4
. .

, 7,123,009 9,120,419 73.3
6,453,009 8,404,768 76.8
9095810 - 11,154,879 86,1

.:14,84,0,000..
. .7. '1.5 816 000 'V ie ; 93.8

;-
ILlilkss othcrwise indicated, includes enrollment in 1 subcollegiale depirtnicins of inst77

.', Lotions of Itigher education 'and in residential schools. fpr Ocemirmal chip Ten. Begin-

/2 ncludes all, persons residing in the United S'Iat es, lint. excludes Armed: Forces over.
:1919.50, Illso..inidinles`federal .sch:ools.

seas,. Mita shown arc ,actual lip': es: from the decennial .eensuses of population iinless
othdrwise. indicated. '. I

3Esti;mated by the Bureau of 'the -Census : as of July 1 preceding Ilse opening of the . ..

6sch41 year..
L. j Wrelimiriary .data. ... ''t ,:,

NOTE:,13eginning in 1959-6(Qmilndes Alaska and Hawaii.
.

,

SOURCE: U.S. Department of Ilealth, Education..and Welfare. Office .0i Education, Bi,..-
__ .- 'ertnial Survey of Education in the United States, chapters on Statistical,: SitinY,

map, of Education: and unpublished data available' in the Office of Education:-
FROM: .1.1.S. Department of Health, .Editcation, and- Welfare, Office. of ``Education, Digest

Of EducationalStatistics, 1971 Edition,- p. 27, *table 31.\
°

tenda\nce,..,exempt certain groups from the.requireinebtS; -and pro-
vide Penalties for noncompliance and. procedures for enforcement.

.Co ipulsory attendance Jaws are found in.all states except Mis-
.;iissippi. ..(The laws in :Virginia. however.' are- applicable only at
the op\tion of the local school board.). After .:repealing its eohiptd-
sory attendance law, South Carolina reenaelaits.statut& in .1967.
'fable A,-2. in the APPLdix contains 11)e:slat:Mry referenee for The
Primary' statute in each or the_ fifty states plu-s- the .DisticiLof Co-
lunibia and Puerto state _statutes composed the primary
source for the 1972 information containedin this chapter.

(fp the follOwing discussion "states" will be used to refer to the
fifty states plus the District of Colltinbia and Puerto Ri0.),,

2 ---
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Ma ( dalory and PermissifrAge Limits

1'Paitertnt among. the several stales appear to 'be moving towarc -
required school attendance at an earlier 'age and for all increased '
nubrriei..a. N.Cars. Enrollment at rUi-i.;:iirlicAtage and. inore years of

_actual school attendance seem ioNe i'li:pattern For permissive 'ilk-
.1cndatke as well. . --ar.., -,'.-.7;-, ,

$ - - .. :--4.

The current age tatiendanec.requirernents art4,ks116wit in table 3.
Flu! most corinnbn4q,,. - .' . 1- r - i if 1 .E.L I cmin,Irnen s ot .compti sot) a .ent ant c ,,tt.c.

° Se'Vell to sixteen. veiors. ,AVIten 'the data inthis table are compared.
:,..,

w.iill the information in laBle A-3... in .11te,APpendtx, .se 4.trends'
arse evident.. The states 'have te,ndect,to.rCduce the minim 1111 corn- .

pulsory atte,Ochtnec.agt)from eight to six-iyCars.. concurre lily, the
tendency has -been to increase the intlxinintia age from- fi urtgen to
six:teen Aill'S. Statutes I rive il ko prescrilied:the permissive ages for
scliOol attendance, that,,-s. [lie liges 'between Which -pupils.shall be
permitted to atiendNIll ols. 'Hie trend foc;perrnissive attendance
has been toward enrolft teitt': al an,-et.'lier V,Ige and -mart will's (of
actual school attendance. '.. .

, \ s

in 1SS?: only'. twenty-Lour .statutes pe4;ribed atthdance° age.
By 1972,in contrast, attendance -age limits were ordered in

all the comp.tdsctry attendance statutes.

The 'impact of the "kindergarten Movement" has. left its. mark
ion the permissive attendance LeVes several state;;. AS stales
move toward Mandatory or. permissive kind6rgarten,the bermis-
siv.e. attendance age is generally lowered. to or Si' years. "chi,
is.often accomplished through a special proxisjiiii to permit the at:
tendance,o voting.11r children wider the permissive selWol -age. This
latter.111-0tern existed in twenty -seven stateirtil 1972. Th6, maXi-
mum ;age for permissive attend-di-ice was co-ntinonlv twenty-one
yens... 7lhis was the pattern in twenty-atilTsoll:ITe thirty-two slat-
Ines:Ili-at had prescribed a.maximum ()d Ared inkirmation
for each state is reflected in table A-4 in the Appendix.)'

School Term \
Between the 'turn of the century 'and 1930 significant increases

y
were .made.in the average length of the school term. As table 4
shows, thef average length of the, school term inthe 1899-19,00 school
.ypar was I 44.3 days, but, by 1929-30, it had increased to 02.7 days..
Little progress wiT ens-Mott dnring the neXt,thirty-eightkyears, since-
fh average length of school term increased only 6;1 days', reaching
178.8 days by 1967-68.

13 -,



° ..TABLE 3. -COMPULSORY' SCHOOL /AT TENDANC.E AGE71.1-1./ITTS: .

,

FIFTY STATES INCLUDING 'IMP DISTRICT OF COLUMBIA
° AND PUERTO RI72.. c7-.!

. /' '*
,,,, .. . g -./

CO.
. . .

,) State Age Range 'r Age ti.ange,. State.
/. . ,./

Alaiiama 7-16 , /
Alaska 7-16 /
ArizMia .8-16. /..
A'rk-misas 7076 ---../'

. California . !'6-1.8 /
Colorado -r-16 .

Conneeticat. 7-16
Del ayare 6-16.
nistyki.4 .coitimi, 7.16

-.Florida 716
Georgia 7-16. .- ....-

Hawaii f 6-18 -_,.-

Idaho.- 7-16-c":
Illinois s, 7-16
haliana 7-16 .,

Thyrt -7-1.6
Kansas, 7-16
Kentfii:ky:- . 7-16
Louisiana. ' 7-16
Maine 7-17
Maryland .'. 6-16
Massachusetts 6-16 -'Virginia
Michigan . 6-16
Minnesota 7-1.6
Nlississippi
Missouri 7-16

.

Montana
Nebrasla
Nevada

. i ,New Hampshire
New JerseV /
New Mexico/
New Aric-ak /- ..
North Carolina
North. Dakota

7-16
7-16

2747
6-16
6-16

. 4-17
, '646 °

74_6-
s,' 7-16

Ohio
,;Oklaiminn

Oiegon/..
Pennsylvania
Puerto -Ric9:
Rhode Island.
Smith Carolina'

6-18
7-18
7-18.

38-17
'8-14
.7-16
7-16

South Dakota' .,' 7-16
Tentiessee . 7-17
Texas : -0 7-17
Utah . 6-18.
Vermont 7-16

- 1'6-17
Wa;Ilitlg-fim (8-18
West Virginia 7-16.
Wisconsin 7 -15
Wyoming .....7-16

.

..
_ ...------L-- '

I Migrant children are required to attend school: . , I

'Indian children aged eiglun,o- twimty must attend. ,lilnited State AL!imols established for
them. - I.. . .

:;Migratory children of cominilSory school age must attend school.
qf 'law is :adOlne'd locally. . .

. .
NOTE: Where tlfere is no entry, .a state had no comp illsory attendance Ir w for the year

. , reported. The laws typichlly permit exempt finis for children is it bin the age
ranges. for .several reasons, such as completion pf certain grades rr, under cer-

4' 'tali) conditions., employment: ,

SOURCE: Analysis of statutes from individual states.'

. An analysis of- the'mininium regnired school term revea .111at

the most commonthinimum ternovas ISO days.. "The term ''pf 173
dirys"was the next most prevalent- required len9gth of selioor'vear,-

eases, the rseqifired school year was in-excess Of .ISO clays
and, i11 three instances;-. was less than,.1 73 days. Summary data are
Shown. in -table 3: and complete data are contained.in-table A-5 in-
the Appe'ndix....
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TABLE 4. AVERAGE LENGTH;
UNITED STATES:

Year'

1

.1869 -70
-187?-80°

1889-90
.1899;1900
1909-10
1919.20
1929-30
1939'4.0-h
1949-50

..1959-60
1965;66
1967.:68

F SCHOOL TERM (IN DAYS.) :
1869-70' To 1967-68 s'

Average Length Of,-
School Term

(In Days)

= 132.2
130.3*

144.3
157.5

. 161.9
:172:7
.175:0
177.9
178.0
178.9.
r178.8

E: 1.1.S.:Departmentof- Edution, and Welfare, 9ffice of Educittiol1, Sta-
tistics of ,State School S}-gtattis, 1)67-68.

TABLE 5: MINIMUM SC OOL TERM REQUIRED: FIFTY ,S,TATES
CLUDING THE DISTRIC1 OF COLUMBIA AND PUERTO RICO, 4972

t ..-
Number of Days.

P

160 .-

. 165
174 f

175
ff..176

177
180.

-1132
,. ,

185 /
2.

Number of States

1
1

4.--
,,

1
10

1
1

' 31
. 1 -'

1
.

Nu m be -1-1qfrs Ntmber of States

9 months
10 filonths
No` provis on

1
1

SOURCE: Xnalisis....of statutes from individual states,
././7----

Exemptions . ' /
1-------

The/most common practice, ania-rig- the states, has. been to specify
exemptions froili the coinpulsory. attendance statutes. The courts. .-/ ,have 0,156 presCiribed certain cOncliti9nS upder.:N"hich .children arci .....

jexempt.from .These slat:0es. ..
. I . . . .. .

In forft-seltven states,.-a- child could be exenipted.-froniCompulsory.
attendance because at. mental, emotional, or physical, disability; ...i -_ . . . ,...... . . .: ,... 7- /

. 15)./



Satisfactory c04,0pletion of a required minimiint eclue'a'tiOnai
gram m.as, ficient for exempt ion an t weal y-nine sip te:s. Cumple-
tion of the twelfth grade was the required JOT] of eomplian6e
niiieteen, eases. 'Mc statutes of went \--four states-speci Heal]V plen-
tioned aticodapee at a nonpublic school assuffjcient reason fur ex-
c.raptityt from the CO mini IsorN; teadance provisions: n fourteen

..eases.cfa child ('child be exempted if he were receiving instruction
front' a private tutor. These data are shown in table A-6 ,iii 4he'Ap-

.

pendix.
The absenceof pupil transportation was aril* grounds for e-,

emplion 'from the stdiutoy compulsififteenon in fifteen states. pr,,ovide0
the child resided a sPeiie distance from the ,schotilto which' he
was assigned. 111 all but two of. the Fifteen cases, the .statutes speci-
fied the distance the child would have to live 'from school to he
ex.empi. The' most eorninoti distance was' -2/ miles with different
requirements for children of varying ages inSeveral states.

Exemptilins were permitted for legal emphiyinenf in twenty -
three states. To qualify.- 'for'this exemption. children were required,
to have a work pchnit and to have reached acertain age typically
fourteen years. Tn twenty states, statutes eMpo-4rH the school
hoard, superiniendenj, of sehOok 'or judicial offitikd to approve
school attendance exemptions for reasolis- other than employment.
Rfte fOolnotes On table A-6 in ,the Appendix provide -ad d t ional de-
tail this item and the material'(1iscussed, in the. previous para-

.

graph.)

..The application of compulsory attendance statutes to married
...students Varies among the states. Inform.aticn on talcs ;tun) Nils n'ot
gathered from' every state, but the data 'that were collected .can he

-classified in to three patterns. .)

The first israilit married sttidents maybe exynpt from:compul-
sory attendance provisions and choose alit toattend .:school. Statu-
tory Provisions in Florida provided .this o0ion...for the student,
Likewise an official oPinion of the attorney general in Idaho ex-
empted married .stucin;ts. A. court case in Louisiana stipulated
that a-mnfried woman was not subject to compulsory attendance
provisions, Also, an official opinion in Missouri exempted married
women.

A second pattern was reported from:Wisconsin, where die, at-
torney general, stipulated that a married, child could be compelled
to attend school.

The pattern was observed in seven other states where local

16
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.

-school authorities had sought-Ao exclude students solely on the
basis of niarriage. but were prevented. from doing so. Attorneys-
general- in Colorado. Kansas. Kentuckv, Nlinnesota. Arizona. LouT
isinna and New Mexico- Rided,that. marriaue.alone Nvas not sitfri
citmt. grounds to .justify eNcludiwr a child froin' school. jhe Ken-
tuckysipinion invalidated the local school board's authority to-:ex-

..
elude the married student even whew she was pregnant.

A less definite legal sit ii ion was CXCIllplifid in theCorniAdsory
attendance statutes of Georgia. which 'ern powered -the local sellout
board to set rules concerning the rights of marf7idl sfudenis to at-
tend schools.

Child Laws

Child 'labor hi s: and compulsbry attendance laws both lintit
'child 'and parental choice. concerning school. 'attendance, ft-mug]]
bbth twerc designed for humanitarian reasons. The sixteen-year-olob:.*,
limit in the Fair LabOi7 Standards Act of I938v.' Was probably ..de-

_
rived from the idea that .children. should be in school' rtil that age.

the welfare of thd chilci' is:the:primary motive 'for child
labor iind.Compulsory-attendnItCC laws,- there is a seCondary goal to
he oilsidered: .1.O permit ci,'.cliildlabor force to displace adult
workers is not. necessarily cresirable or the individuals involvell,m7
for t4 economy. Child labor and attendance lws act to ret.Q.
subhcompetition., As pointed out,in Yoder, such laws prov,i'de the
child with the full opportunity to prepare fdr a,better. livelihood
than he could have withOnt echrcalibn. They also serve to protect
bis health during adolcscenee.21'

c. -
.- The `'connection between child labor. and, Compulsory, education

is quite clear if one i''iews the deVelopinenas in England. ',...13efore
, ' a

- generAl schobli4;:was7mLde contOulsorv7....the- child labor laws re-
..quired the employer to make sonte:eftort7to educate working chil-
dten. ...Under. the fish Factory 'Act of '1833, 'children were re-.
qUired to have :."schooltnasteVsticker a certificate. stating they
were receiving a minimum of two hours of education instruction a

SuCh early proVisions undoubtedly laid the-groundwork-for
compulsory attendance laws. y

child labor laws. and compulsory attendance statutes' have been
very closely related; In 1920, .te United States census reported that

2552 Stat. 1060, as amended, 29 U.S.C. § 201.219. "
2arisconsin, supra note .14.
21-Charles K: Woltz, "Compulsory' Attendance at S600l,"Law and Conternparary,Pro6

lams, Duke University, 20 (1955):017.0
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approximaiely one Million persons hely:eon the ages of len and
fifteen years welt gainfully employed. 011..2:1)11;7;01 labor and oilier

g1 )ups. -such ii. ilia National Congress of Parents and Teachers.
joined iiigefher to support logislation:resiriciing the employment 'of
minors. Al ilib' prcent 'time. Virtually all slates have -child labor
laws, and the rederal Fair Labor Standards Act covers the employ*:
ment of minors in interstate and foreign ccommerce." - As shown
In table 11-7 in the Appendix. ihe typical-. Minimum age at which a\,child may be issued a permit ,for employnant during. school hours
wii-g. fonr"icell. Amon.. ihe several stales. a Permit was normally
required for iCehild to be cmplay6d between. the ages of fourteen
and :tit-Xi(\-(1l.I'S. In 'those statutes-0mi stipulated a Minimum
Level of ednentiOnal attainment' prior io the issuance of a pet:mil,
she mosi 'prevalent .requirement was for completion of ilie -eighth
grade. lnapproxintntely one-third of the 'slates. no millimurn leVeli
of educational attainmen-1-..,' stipulated.- in a comparison of the
1972 pattern to that of 1961:" minor chang,es'in statutes were noted
in only six states.. ---_.

Penally, for Noncom plinnce

.The-Parent is normally held'respoifor assuring; that his child
Meets ihe requirement:4,d compulsory attendance _statutes. Table
A-S in ihe Appendix indicates that all but ten'siales had a specific
`'ire for noncompliance. The amount ihe fine varied peatly
among the stales. however. Because of this diversity. 'a summary..
table en.this area Wills not prepared: but the' 'following sialeitienn:;
provide examples of the YariatiMisin states- provisions. Fines fo`r
noncompliance usually had a maximxm of $50 to $100. Possiblc...
terms 'of impri!iontneni ranged from as high as six months In In-
diana to ninety days in Alabama. Arizona. FloOda. Michigan, and
New-Mexico: 'While the critne Was-.regaided as a misdemeanor.
-pug ishnient could be rather lizi-Ksht.

School Census

The number of states -with statutory requirements concerning a
school census 'appears to be decreasing according to table A-9 in
flit Appendix.. in 1972, ihirl \--three states' bad manda,tvy pro-

25 or a state-by-tate ,slimmary of laws affecting -11w employment of minors, see Slate
Child Labor Standards (Washington: U.S. Government. Printing Office, 1965), U.S. De-
partment of Labor, Bulletin No. 158, Revised 1965.

2l'Au.gtist NV. Steinhilber anal Carl J. SokoloNvski,.Stote Law on :Compulsory Attendance
(Wdsltington: U.S. Government Printing Office, 1966), Office of Education Circular, No,
793. -- 18



visions for a school census, 'Nchile seven additional states lind per-
missive provisions. In' lhese -forty. stales the school census was
usually conducted annually,- and, the age span was generally from
birth to--age eighteen or twenty -one.

Thirty-four states had strtutOryproviAions relating to the census
of the handicapped. Of these states, twenty-nine made the census
mandatory. This special census'was normally taken annually.

)KMMATIN

identify discernible trends. the 1972 statutory provisions were
compared with these of 1965. An item -hy-item analysis Mdicated
that Changes had been minor during the intervening period, with
the exception of five areas. .

I. The effect of voluntary and required kindergarten programs in
the. states- reduced the. permissive school entrance age. Special
provisions relating to permissive allendance for children under
six years further indicated the impact of these programs.

2. As the states moved toWard requiring special education,
grams in the local school districts. speciaLpirrVisions--and .exemp-
tions from compulsory attendance stables concerning physically
or mentally hamlieapped stuclerfis were repealed or amended.
Instead, 'eriqilthsis was place-d, on pykiding these students with
special progranv; Schools rather than exempting them
from school.-

3, Penalties for of compliance with compulsory -attendance
laws lyeri made more severe in a few. states by raising the level
of .the fine.

4.--Standards .'were raised regarding the required length of the
school term, tliotigh the number of requ -ired days had .not° in-
creased nationally to any degree since 1965.

5.- Statutes tended to contain Fewer detailed provisions. The new
french was for the statutes to provide broad guidelines and for
the-state beard of -education to be responsible for the details.

COMPULSORY ATTENDANCE AND
PARENS PATRIAE

Few would dispute th6.state'slegal competence in req0ring ehil-
`dren be exposed tO a certain amount of instruction."" Although

30iJackson v. Hankinson, 51 N.J. 230, 238 A. 2d 685 (1968).19



compulsory attendance restrains a child's liberty, tkese Jaws .have
had uniform acceptaifce by the courts.

State intervention to compel education inchides. distinguishable
premises: the state .may prOxide education for all who cannot ap-.,
propriately educate themselves, protect infants- from those who
would deny them education, and compel all citizens to-act in ways
most beneficial to tlie child and' society:3' reflecting state concern
in dieSe areas. compulsory attendance laws both require education
-and provide enforcement to protect the child from undesirable par-
ental eonduCt.32

Cases invnlving challenges lo. compulsory attendance laws em -'
anate from disputes between parents and officials. Whether 'cum-
pidsion to attend- ,school is a :direct denial-of the child's liberty has
not been litigated. This may be due. in part, to the old notion that.
the basic right of a juvenile is not in liberty but to custody."13 It

may also result directly from enf6rcement provisions in compulsory
attendance laws that penalize the' parent, rather than the child.

. Confrontation between state and parent instead `Of between stale
and child is probably the result of two subtle theories suggested by
Kleicilleld.34 -One is that parents have a dtity to a child to educate
him, and tl ,. Mate may compel folfillment of this duty. The other
is that parch have a duty to the state to educate their children,
which the state inzty compel them to perform.

Whether'the judgment of the parent should prevail over the col-
lective judgment of the . tale in educational .matters is a much
broader question, however than simple -challenges to compidsory
i'itenclanee laws. in a disi ite between parent and slate regarding

74in educilTional ntatter,par, tis_.aray be pictured as intelligent, Well-
meaning, and motivated 1'0 the-betterment of the 'child. This, is not
always the ease. TLe inv( cation or the doctrine of prmrens potiae
in matters of education may result from broken homes where 'par-
ents childwill not. assist or support the child n- obtaining an education.

-'Where children have sought financial assistance 11'0111 parents toz
ward a common school education. the courts have uniformly termed
such education -a "necessary" and granted die support. Common
school education is a "necessary." just as food, lodging. clothing,
and medicine are.35. . .

iKleinfeld, "The Balance of Power," supra note 12, p. 107.
:2Salein Community School Corp. v. Easterly;; 275 N.E. 2d .317 (Ind. 1971).
331d., p. 92.
34/d..-,-1). 93.
35Morris. v, Morris,.92 Ind. App..65, 17.1 N.E. 386 (1930) ; Sisson v. Schultz; 251 Mich..

553, 232 N.W. 253 (1930) ..
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ht, courts view, common school education ha,t traditionally
been-. Of such importmice that even items assisting schooLatieud-

,
nance ave, oc'en considered necessary For child 'support purposes.

For example.;nne early `l court held that a buggy may he ft
"necessary" if if is -needed. to co-rv.cy a child io and from school.""
In somnstales, the courts have given alimony' decrees that consider
education. over and beyond the normal Public school education as a
:'necessary." Tn LuqueN v. Luques."' for instance, The court-ordered
additional alimony for the musical training of a minor child. An
Illinois court held that the father should pay an increved amount
to.'send his daughler to a private schoot"s--

Thc triangle of power among child, parent, and state:has also ex-
tended to the colleges. though early precedentsi rather' uniformly
contended That a college education, was not a "necessary." Such
a position was taken -by a New Jersey eburi. The court said that a
father,"," unless htsparental authority has been taken away by the
courts, is thee one to'de'cide the extent of his child's 'education be-
yond that required and 'provided by the state. Furthernire.'the
court ruled, the father is under no legal duty to sc1rd his -Son to. a
boarding school, regardleSs-of his financial circuinstances, As re-
centiv as 1959, an Tndiana court ruled that a father should not be
required to furnish his eighteen-year-old son a college education, "

Tn spite of -these prcedents,there has been a growing view by
the courts that a divorced parent might be required io send his
child to .college. fn '1926'" a rather was required to provide the
funds to send his. eighteen -year -old daughter to c011ege. The court
maintained that jtis the public policy of the state for all its citizens
to have a college 'education, if possible. The court thought. it .rpos-

. sible in ibis ,instance and said. uether,.

Nor should the. court lie restricted to the station of the minor in society,
but should, in determining this fact: take into consideration the progress
of. society, and the- attendant requirements upon the citizens of today.2

Tn Refer v. Refer,'; a Montana court ordered a diVorcethhusband
to pay $35 per month for /college expenses of his son. A Califor-'

361-Ieffingjon .v. Jackson and Norton, 43 Tex. Cir. App. 560, 96 S.W. 108 (1906). .

371..uques v. Luqucs, 127.. Me.-356, 142 A. 263 (1928)..
881Iilliard v. Anderson, 197 III. 549. 64 N.E..326 (1902).
39Ziesel v, Ziesel, 93 N.J. Eq. 153, 115 Ail. 435 (1921).
1111aag Iftiag, 163 N.E. 2d 243 (Ind. 1959). See also Middlebu'ry College' v. Chand-

ler, 16 Vt. 683, 42 Mn. Dee. 537 (1844); Illsted v. Halsted, 239 N.Y. ,Supp. 422. 228
App.D. 298 (1930).

41Esteb v.'Esteb, 138 Wash. 174, 244 p. 26't (1926).
421d.

43Refer. v. Refer, 102 Mont. 121, 56 P. 2d 750 (1936).21



nia." court held that a father., if ,financially could- he-req.tii-red
to provide funds to send a.ntinorchild over sixteen yeraFscli age
to college. The ruling 'Was made in view of the "public policy-Of
the state that a college edut'ation slniuld-be.had, if possible, by all
its citizens." In. 1951 in 0/Yian -the court said the
duly of the lather to his child included proViding a high schbol
education, and. it spccial aptitude isshown-by the'child..a college
education may be required: An. Illinois ,....court" in 1957 extended
this point of View by riding:-

Mt is the obligation of a parent et...ample means to support a child in-
capable of self - support beyond the period of that child's minority and
this obligation includes the duty to provide not miycare'and bare neces-
sities but also a college education, where that, appears desirable in order,.
to better'equip the child for adult life,

Responding in these trends, Roscoe Pound said:
_Pfl aecent legislation and judicial decision have changed the old. attitude

/of, the law owithfrespect to dependent members of the household. Courts
no longer make the natural' rights of parents with respect to children
the chief basis for their decisions. The indiyidual interest of parents
which -used Id be the one thing regarded. has conic to be almost the last
-thing regarded as compared with- the interest of the child and the interest
of society. In other words, here also social interests are now chiefly_re--
garded.47 . .

Exercise of porens pafriae.by the state -may .reSult in more severe
action than That of .requiring a child to attend school Or mandating
that.a parent furnish resources. for attendance in school or college.
The child:parent relationship can he. partly or totally. severed by
,judicial enforcement of divorce, negtect.,-1' or child abuse statutes."

. Most state? have such- statutes,'

The concept of !wens. imIr4116: extends to .compulsory medickil
care:dyer the objection Of parents. .SOine-- states have, explicit stain-
tory language declaring.a Parent neglectful if he fails to provide
iftedidal cirre for his child, Under a finding of neglect; the court
is empowered to-provide the necessary care.'') At least

4411ale v. Hale,'55 Cal. App. '2d 879, 132-P. 2d 67 (1942).
.17)0'Brian .y. Springer, 107 N.Y.S. 2d 631, 202 Misc. 210 (1951). See also Jonitz v.

Jonitz, 25 N.J. Super. 544, 96 ,A.:2d 782 (1953).
"Strom v. Strom, 131 III. App. 21 354, 142 N.E. 2(1 172 (1957), .

47Rosttoe Pound, The Spirit of the Common. Tani (Boston: Marshall Jones Co., 1921),
p. 189. . . . .

451'Iiram, D. Gordon; "Terminal Placements of Children and Permanent Termination of
-Parental ,Rights: The New York. Permanent Neglect Suitute," St. Johns Law Review' 46
(1971) : 215. , . : .

49llarve)., J. Eger and Anthony 3: Popeck, "The Abused Child: Problems and Pro-
posals," Duquesne Law Review 8 f.I969.70): 136. ._

raState. v. Perricone, 181 A 2d 751 (N.Jo.1962); People v. 'Pierson, .176 N.Y. 201, 68
N.E. 243 (1903). . 22



one court has held that ii can make a child the ward 'hi' the state
arid requite medical care, i1Cllilt 111 paresis pia /rifle, in the absence
of statute and under-cOmmon 1aw.5t

A Texas court has held that 'inedicines, medical treatment and
attenfion, are in a like...category .with food clothing: lodging and
education as,necessaries friiiil.parent to child.- for which the former
is held regally responsible.

In 1880: a notable Pennsylvania case featured a father who no-
-Medical attention for ill children. The fatherb

had concocted and administered -a "witches' brew," ;the "Baun-
scheich- panacea." to his children. It was noted that the ihfants in
question had;been predeceased by- their mother and three brothers
and sisters, whether or not as a,result of the. "panacea." Over .the
father's objections, the court appeintedg"uardians.for: the chit-
dren.53.

.

I i 'Should be noted that the invocation of parqns 1.)itrine by the
states does not restrict...parental authority \in all cases. hi some in-
stances, such action may even strengthen 'it. In feizi,,:eS Where:par-
ents are unable to control their Own children, theehild"s act ton pro-
duces not only-disharmony Within the .family but Sometimes be-
.comes it nuisance to the public generally. -For'such situations, some
states have enacted "stubborn child' laws"5-1 that project the public
from children who are "runaways, ilight walkers, common milers
and brawlers.". In upholding the power of the state to enact and*
enforce a stubborn child law. The Massachusetts Supreme jucricial .

Court, has said:
. .

While the state defers to the parents with respect to most -decisions" on
ifamily matters. it has an interest in insuring the existence of harmonious

relations betWeen family members, and between the family unit and the
rest. of public'. society. To protect this interest, the State may properly
require that u nemancipateclmbildren obey the reasonable and lawful com-
mands of their parents, and it may impose criminal penalties. on the 'chil-
dren if they persistentlydibey such commands. The State is not tmwer-
less to prevent control situations which threaten the proper functioning
of a family unit:as an important segment of the total society.55

-431Morrison v. State, 252 S.W. 2(1 97 (Mo. App. 1952).
r;2Mitchell N. Davis, 205 W.V.02(1 812 (Tex. Cir. App: 1947).
53Ilcinernann's Appeal, 96 Pa. 112 (188(1).
5.1illassachusetts Gen. Lams. Ann., ch. 272, § 53 (1958).
7,!ci:Conunonwealth. v. 'Brasher, 270 N E. 2d 309 '(1971);

--, 23
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ALTERNATLYO AND EXCEPTIONS TO
COMPULSORY ATTENDANCE

When qompulsory attendance lay,,s,._are -mentioned,. one usually
thinks \al. children. being .comPelled. a fiend only public schools.
llowevtr. many al ierna t ives' and .exceptions exist.: A child may "-
have the prerogative of hoMe instruction or attendance at private,
profit: nonprofit, sectarian: or secular schools.. A child May also
be.excaipt from.reqiiired nitendancebecause of religion. marriage,
physical or mental incapacity, distance\of travel, and so an. Courts
have est\ablished many precedents that even today are in a stale.

1

of transition. This chapter Contains the...primary alternatives. and'.
exemptions to compulsory attendance as defined by-. these
decrees. \ /

n\isTRucTFON IN PRIVATE/SC[100LSt
Few casos have defined '`priVatc.schoor as used in compiodsory

attendance laws. "''; Precise definition -.15 la&ing perhaps Partly .bc-
cause in s veral:lurisdictions. Children Aryl.. not required to attend

. eitlit. T public or private schools but ...must obtain "eqfflyalent in-
struction."1 Although vaguely defining the term "equivalent" as
meaning "equal,- the .coOrt generally' refers to the qualifications of
the instruck and the 'avaitabl t,teachincrmaterials as the primary
criteria for deicerniiiiing equivalency. of 'instruction.

Ohio statut\es. for eAnnle, do,nat require all-children. in attend.publie schools,.but.do.require them (with certain exceptions) to at-
tend recognized priyale,4 parochial schoOls.58 To be "rec-
ognized'' a private AchoOl. must provide instruetion. equivalent to
the free'instruction furnished in public schools. To have equivalent
instruction, it is also ntcessary for`' the school to comply.
with the statutory period of attendance.'"

A correspondence school was not within the contemplated,defini-
lion of private school even Where parents served as tutors for their

. children. In this particular California case; the court ruled that.
the 'parents did not have state 'teaching credeniials. The parents
admitted TA hat they 11414 not provided the children with instruction
in civics and California 'history; as required hy

Although 'the state, can require instruction. equivalent., to' that of

5uSee Alexander v. Bartlea,.94 Mich. pp. 177, 155 al 495 (1968)..
5714 ALR 2(11369; 'Knox v. O'Brien .7 N.J. 608, 72 A. 2d 389'(1950).
58State v. Ilershberier, 103 Ohio App. 188;14 N.B. 2d 693 (1955)..
5 PState v. Garber, 197 Kan. 567, 419 P. 2d 896, (1966).
no/n re Shinn, 195 Cal. App. 2d 683, 16 Cal. RIM., 165. (1961).
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a public 'school, if c innol deny the parent the right to send his child
lo a 'private school. One of the most fanuttis eases
pidsory attendance laws. Pierce of Sisters; did. na, di-
reedy involve either parent or dtild. , , the private se 10.01
itself. as4a corporate in, 'claimed. denial or. tie process of 'law be7
cause iii Oregon con pulsorY attendance ..4attite required all chil- .\

dren ages eight een to' attend public, schools."".The appellees
in the case. were the. ocicly; of $istdrs: and Military Accicitiy,
both private:1)rofit-tm king corporations. The schools claimed that
enforeenient of the comptilsoryoatiendance laAL, would depfive them
oistadentS, destroy. th !.profitable features of their businesses, at cl
diminish the value of t leir prbriertY:"

,-,....
. No question was rais«1 challenging the powcr of the state turCii-,
sonably regulate, inspect, supervise, and. exatni le all' SchoolS, teaeN-
ers. and pupils and to see that. nothing was la \rght that was Mint

...ical.to 'the public welfare. Apparently,'the law was originally to
acted .to combat bolshevism,,svndicalism, and communism. Sup-
porters of the law sought, to place all education more directly under
the control of the statcc io prevent the teaching of certain economic,
doctrines.

. In ruling in the ;.plaintiffs', favor; the United States Supreme
conrt decided the'ease, on the grounds that .the state cannot,.

,,through improper' regulaticin, deprive a business corporation or its if.
patrons or customers. The law deprived the corporations of a ill-

,ertyprOtectcd by the it\,Fourteen Amendment, according to the .

Court.

. In a Statement that must be considered dictum (sine neither par-
ents nor children were appcllors), the Court remarked on the rights
of both parent and child: o

The ,fundamental theory Of liberty upon which all governments -in this
union repose excludes any general poiver of the state to standardize its
children by forcing them to accept instruction from publie 'teachers only. -..

The child is not the mere creature of the state; those yhonurturc him and
direct his destiny have the.right, coupled-iih.the high duty, to .recognize
and prepare him for additional obligations.62..

t

Although the corporations-challenging the statute had prof mo-
tives; there is no indication that the Co` in would have render. d.-a
-differentopinion if, theaw had been ch Ilenged by either .a child,
a parent, or a -nonprofit, private. corpora Trbe.State's. right \to

atpierce v. Society of Sisters, 268 U.S. 510, 45 S. Ct. 571 (1925).
621d., p. 535.
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the exercise of paresis pqtriae is liMited by the reasonableness of
its acts.

INSTRUCTION AT LRAM

A ,Couris..arc not. in agreement on whether home instruction Cimsti-
-Lutes instruction in aTrivate school. .Key elements :in .determining
the validity of home instructino are the educational level of the
parents and the regularity,and time of 'instruction.

As.we have seen, instruction in a private' school MUM be equip =-
a lent to Unit, of'a public school. :Home instruction, however, has
not generally been held tc°) he equivalent to the 'standards required
of a private school.

An early Washington .case ,rejected the home as a private school.
In the case, the parentclaimed liishome instruction was authorized
by a statute providing iliat childuen must ditend "the public school
of the district in which the child resides. for the full. time such
,school may be in session, or . . attend a private school for the
same tiMe." The parent further claimed that he Was i qualified
itncl competeni1eachel giving home instruction within the defini:
tion to ..the ,.,itatutp.. This claim was rejected b.the court.

The court. explained

We do not think, that the giving of instruction by a parent to a child, con-
ceding the competency of the pat'ent to fully instruct- the child that
is .taught in the public schools; is within the meaning of the law "to at-
tend a private school.' Such a requirement incaus more than home in-
struction; it metms that the ;same character of school as the public school,
a regular, organized and existing institution making a business of.instrat-
ing children of school age in the required studies and for the full time.re-
quited by the laws of this state: . . There may he a difference in. institu-
tion -anil government, Nit thcpurpose and end of both Public and private
schools must be the same (he education of children of school age. The
parent who teaches his - children at home, Whatever he his reason for de,

,siring to do so, does not maintain such a school."

frome instruction has been rejected, because oludifficidty of su-
pervision. The state beats' the responsibility of reasonable super-
vision to guarantee that students obtain an adequate education. Ti.
`honk instruction imposes an unreasonable burden on the slate's
performanceof its duties, the instruction is not. allowed. For ex-.
ample; a situation may exist where parents use-education units. sb

e,small or facilities of such doubtful quality that supervision cr hes
an unusual ,expense fof-the state.. T ICE State requires that ?rope-

63State v. Counort; 69 Wash. 361, 124 P. 910 (1912)..
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educational- facilities he provided' for the (1111(1 and supplied in a
wily dial the stale can ascertain facts .about the instructional po-
gam and mainiaig proper direction NV I 111111lIC ()5(.`.'l

c'ritic's hi] CIIII l'gt'd I 1111 I home instruction does not omplv..rith
statutory requirements that a child attend-nit public, private. de-.
nominalional.-01. parochial school and be lint lit by a competent in-
structo. In Kansas. the legislature reenacted a ompulsory attend-

!HT v lig (Jill a Former provision ho' home insirmIi(ai as
a valid exemplion'.from ompUlsory attendance. A court said that
exclusion of home instruction. \\-bile including private, denominti-
'Clonal. and parochial instruciiim as valid. indicated :legislative in-
tent to distill..tw !wine instruction as an excuse of finiinfitmda,,,,.-

Amalie!. Kansas case distinguished Itek\-een a.,"privale school..
and -scheduled ]tome instruction.- I kre parents operated a
school.- serving as tutors 1.hemselves. with only their own children

in attendance. I he only grades taught were those in Nvhich theie
own .children Jvcre enrolled: The court interpreted this as falling.

, 4ori ()I' the dclinilion of a private school. sitml ruled that the in-
siruction given did not meet statutory requirements. In the view of
t he couri.1 he program was nothing more that; "home instruction."""

Where reference to home instruction was excluded from the stat-
ute. a California court refused ti; officially rygatl home instruction
pog.rams its qualified "prilvate Achoots.."

Other eases. however, have established that home instruction
play 'constitute -privale.schoor instrnetion in contemplation lit. the

For example, a parent dwi'llo emploi-s a competent, noncerti-
fled schohl teacher to instruct his child in the same curriculum and
for the same period .of time as the public schools is complying milli
the law, which requires instruction in a publi6 private, or parit-
cilia] school." The court said,

The law was made for the,parent who does not educate his child, and not
for the pal'ent who employs a teachcr and pays him, out.. of his private
purse, and so places within the reach of the child the opportunity and
means of acquiring an education coital to that obtainable in the public
schools of the State.

In a similar case. att.:Illinois court held that parental instruction
in the house was within the meaning of:a statute requiting that all

64State v. Hoyt, 84 N.H. 38, 146 A 170 (1929).
(15.State v. Well, 99 Kan. ,167, 160 P. 1025 (1916).
"Slave v. Lowry, 191 Kan.-701;383 P. 2d 962 (1963). .
67People v. Turner, 121 Cal: App, 2d 861, 263 P. 2d 685 (1953).
68State v. Peterman, 32 Ind. App. 665, 70 N.E. 550 .(1904).27



children must allen4 a Public. private. Or parochial.schonl where\ : children are taught branches of education corresponding to that
flred in the public schools. The court ruled that the mother. win.)

1uMJC.1,eived training in eduatikn. was giving her child `Commen-
surate- instruction including regular hours'of study and recitation."
'this court maintained that the number of children faking ins:true-
lion was.,irrelevant. Further. the court said. the burden of proof
Was on the partl in show that *(1) instruction WOS being provided
in good faith. and (2) the prescribed courses of training were hieing
met.

Recently:a New York state Coll rt approved a home instruction'
program, in which the children were Runic' to be reading above
grade level %%lien' tested b''. the (01.11. Test it11011V indicated that the
children had Formal lessons with their mother during the clay and
then did "homework.' at night. , In addition, the attendance, officer
testified. a surprise visit (0 the home fOund the children pursuing
a discernible course of study."

The parent is obliged to introduce evidence showing that. hothe
instruction is, in fact. being conducted, In a situation where a child
was being taught regular public grade school subjects by the
mother. the court still held that such instruction fell short of pri-
vate school status. Grounds' for this decision were ilre nuither's,.failure to report the'child's atlenclance-in a private sehdol and the
fact that she:hadinacle no attenipt to qtkalify the home as 0. private
school. , .

.

. ,
On the other,hand, the state's casV will not prevail if it merely

assumes that Chet child is receiving no hotne. instruction. 'Beyond
this, the stilie must produce evidence .documenting the parents'
failure to furnish,adetpiate home instruction:72 The parent is there,-
foi.`6, reggired tO'ShoWevidence of hetne instruction...-.11owever, the
final burden of proof is on the state to show that thebome inStrue,
natl:is not,cquivalent education as required by law.", . .

Other cases have, upheld the right of,a'parent to educate his child
. through private instruction,74 but thekesases:were not decided di-

GoTiopte v. Levisen, 404 III. 574, 90,N.E. 2d 213 (1950).
101n. re Foster, 69 Misc. 2d 4003304N.Y.S. 2d 8 (1972).. '
nState. ex rel. Shoreline School Dist.:, v. :Superior Court, 55 Wash. 177, 346 P. 2d

999 .(1959). ., -' , ,,,
72Sheppard v 306 P. 2d 346 (Olaii.tr.71-95.7). .

711State v. Massa, 95' N.J. Super. 382, 231 A. 2d 252 (1967).
7.4-commonwealth m.- -Bey, 166 P8. .Super '130, 70 A. 2d 693 (1950 ;. Connell v. Board

of School Direoors of -Kennett Township, 356 Ta. '5857 52'A: -24 645 (1947); In re Rich-
ards, 255 App. Aiv. 922, 7 N.Y.S. 2d 722 (1938) ;. Wright v. State, 21 Olda, CrIrn. 430,
209 P.. 179 (1922)';`Devan v. Shears, 2 K,B. 936, Ann. Cas, 1912 A. 370 (1911).
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reedy on the ori\ate school issue. 111 Commontea///t /icy a
l'entisyly*nio statute Fluid,: in.oyision for insolletion by p.ropelIy
qualified pri\ate tutors. I n another case. i/i /'(' hiclrurd.. Ill(' 111111.1.S

ciccision '; 'MSC(' on the extenuating irctunstane that the dis-
tane from schools and the lonely roads made home instruction

(Tessa rv

Aside from the importanc of the statute's wordi,ng. one can
probahly conclude that the courts NVIII measure home instruction
against,..tfie standards of equivaleny to public school instruction.
In Knox V. (?Brien'' the court set out three tests to.deterine
equivalent education. The first test \vas-consideration of the (pull-
ifiations of-the parent or instrutor. Although not all compulsory
attendance asesThre decided on this point. the qualifiations.of the
teacher are generally the. foremost consideration. The second stan-
dard_ established by O'Brien concerned the material, and
the third was whether the children received the full 'adv'antag'es
supplied by the/public schwls.

This Iasi standard is the most difficult to accianmodate, because
it concerns association with !idler children. If children are edu
cated alone ot home, with no ,opportunity" to interact with other
children, One of the primary purposes of the public schools is foiled
and equivalency is not provided. This :represents a subsOntial
departure from the view of earlier courts,7' which generally held.
thati the purpose of compulsory attendance.was education generally
and not education-in_any particular way. With .the growing com-
plexity of society, 11.owevm, and. the increased .reliatice.14 human
'beings on interpersonal r.elationships, the evolvement of thiS New
Jersey court's attitude in O'Brien may be quitenatural."

If the courts adopt ibis general philosophy with regard to home
instruction, the number of children will become important to the
question of. equivalency, Further, an extension- of thisfloctrine
could mean that true education not.ilecomplished -unless
sonable cross- section of society,. or at least' a random sample, is
present to ensure the "Commonness'ofthe common schools.

The con.it's view can best. be sointharized'hy. noting.that private
school or home instruction- roust provide the child with an educa-
tiOnal e.-pertenOe that is not restricted to the- presence of teachers,
Materials; and facilities but that offers a minimum public school

750'Brien, supra note 57.
70Commonwealth v.Roberts, 159 Mass. 172, 34 NE. 402 (1593).
77See also Stephens v. Bongart, 15 N.J. Nlise. 80, 189 'Atl. 131 (1937).
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practice,'s . 111 'general agreement 'on
fides this itiMinitint. because 6ontlit ions \'',11'N' ic-to siat'e nsl
4110 (I lleSi 1911 'IS .(lei/efuletii, on indiVidual laNvs.. Sconl-1 torisdio ns
Intx:e held that it is the' result of the c(Iucatit'itial ..j)roN_!ss.rinti
iiiminer of ofoiliiiing it, ilint is important.'" ()flier courts. litiNYever..
have' That the private school means the con.yeyan6e of insii-
infanta' details similar to those provi(led.l)y the ptil)lit.. scholds.r

I lotne itiFlftictiOo nraY (11" 'Mil V 110i qualif its a "private scnoo"
, , !under .either of' tlelinitioos. as the cou'rt conHudeil hi v..

.001/./?611:.j

Sa) t1 requil:ement means more than l'ionie instruction. Ti means the
. sti.nfe (...Isaracter of school. as the 'public s.chool,'a regular. organized and

existing institution,, making. a business of instruction children of s,ehmil
age in the required 'studies. and for the full time required by the laws of
this stme.."

,

EXEMPTION FROM COMPULSORY ATTENDANCE
.

.... !
. .

While private .schools. and home ins i rti et ion provide alternatives
to attendance in pul?lit schools. the child nevertheless is compelled

,,,, , P

to attend simile school. Allot her. kind of litigation that has.,.arisco'
Over the years has ..:;ought exemption from attending-1111V schoal at
all -The clalins for eNetn pi ion- baYe generally -peen .based on ..relig-

, ._......
ions..grounds.,-rb.iisons-of Aatenial of physical unfitness. andmorriage."

Religion i
, .\;,

Following Pierce v. Sociely of ,S'ister's',s2 it -was rather unifo. rally \./assictited'7.4hat:''children Could he compelled to attend a pnbh,c,pri; \

vale, tit, riarocirial, school. hut flit:lino child-had a right not to attend
!,..op. .

school at MI,
.1 ..

Early leases establislied that the child's:and the parents' ril-ht-1, of
.

peligtous. rreedwii: as protected iv the:rirsi. Amendmeat -oC thcUni-
ted.,Siates Constitution, were(. not sufficient to:diminish the state's
power to- compel compulsory Cpulsory attendance. justice ardozo, iti'.a

. .

concurring opinion 1,01 flamillon t;..Regriniss" '(a case dealing with
the 4.ights, ()I'll. cory,scientiens objector)-, maintained that undesirable

.::.:.... . .i

7sslieppart: supra note 72, at 344.
79Petermanvapra note 68. '
soTtn'ncr, supra 'note 67. .-
siCamort, supra note 63.
s'.pieree, supra note 61. . .

snffamilton v. Regents, 293. U.S. 245, 55 S. Ct. 197(1934).
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results 'na'y evolve where't;eligiotts scruples prellominate over rea-
so.anble state laws. in tiOlivering 'Ike opinion .Ciisrdozo.said:.

, c. .
Manifestly'a different do.etriiTWouid carry us to lengths that,,have never
yet been dreamed of, The conscientious objector, if his liberties were to
be thus extended, -might refusc..to contribute taxes in furtherance of any
other.,end condemned by his conscience as irreligious or immoral: The ,

right ofprivate judgment has fiever vet begin sct.c-xalted. Amp. the powers
.and the compulsion of the agencies of gove,!-JmiNt:- One who is a martyr

-.to a principle---which may turn..out in the\ end-1(5,--he a delusion, or an
(Trordoes not prove by his maajTiloni has kept within the law.

. VAiwing this ratimin lb., other courts have concluded that .the in-
(.annoi be pertnillecl, on yeligiou's Ootitas, to he the judge

'of his duty to obey reasonabie civil requiremettik.endqed in the in-..
ieregt of public. welfare.

In ,a 1945 Ari.rgiiiItt ease:" the parents of ihrOc families sought to
prevent enforcement- of co'in pu I` ory a I 1 Jialijnec laws on religioUs

These parcels interpreted the 'Bible as csmunanding par-
ents teach 'and' irain their oW-n children.. They believed that
sending'1.heir children to public schools. was incompatible 'with the..
PrinYarv'religious obligation they y.i6y fell the owed their Maker. 'I .

willrikintent to Nrioln te the law N'ilSiiolely because of sincere re- ,

ligiou.s. convictions.' .

The...coaritvin-decid'ing against the parents, declared::
.

No Lunpuir.'nf, religious Fervor he [parent] may entertain in opposition
to acicquate,;afE4truction should be allowed to work a lifelong-injury- to his
child. Nor should he: for this religious ivason, he suffered to infliet.an-

. other illiterate citizen on his community or his state.

Acetfding to the court,_ religious grouncls did not Permit. the in-
dividnal tt-Thetthe jtalge=of, his ditty 'to obey Teasonable-hiWs. Al-
thoughthe'l'oligious isr-me was the ratio decidendi in. the.ease:,the
court. titled that the parents were not capable of ddequately edu-

fr:.eating the children themselve.5,.. .
The cinalifieations or the parents te.provide educatioi0 instrue

Finn are obviousN, an exte nglniati circiimslanCe. This Was the ease
OPaltoina" where. the parent, a Sevinitli Day. Adventis.t, w =as

undertake." and the, child's. education at home
because she was a qualified teacher. If she had not been so quali-
fled', the court undoubtedly would have compelled the child to at--'
teDd school.

SARice v. Commonwealth, 49 S.E. 2d' 342, .3 ALR 2d - 1392.(1948).
5 5Wright, supra note
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-Religious 'grounds have alsO been ruled insufficient to limit the
numberof days.a child at'lends school. A 'Moslem' parent clainted
that his religion prevented him from sending his children to school
on Fidays!'" Regardless oF the validity of his religions motives.
the court said AR` tilt) ti` HOWL`d phi:enlal'ehoice among public. pri-

r-. -vide. and parochiarschools. the'Parent and child did not. how-
eer. have the option or nonattendance on rridays.s7

Until recently. the prevailing view of the courts was that religions
ill'hvi's Canal/1 impair achievement. of the ..state's. objective:71mi-
versal compulsory education. The precedent- setting case-Anti has
radi(;ally altered this view-is.117..(consin oder.''" This case con-,
tested the power of tfic state to -require the school attendance of
Amish children after the eighth grade. Although thc issue in this

I case is limited to the compolsory attendance or Amish children be-
.) tweet] the-time t hl`V complete the eighth grade and the time they

re...ach',),sixteen years of age. if nevertheless has profound implica-
tion)i For all future cAses involving compulsory attendaUce.

the decision of the Court in this case can be summarized in three
points. First, although .jlte state has power to impose reasonable
regulation. this power must be balanced against fundamental. rights
and interests ()I' individuals. Second, beliefs that are philosophical
rather .ihan persoiml are nut sufficient to invoke free exercise of
religion. Third. where parents show that enforcement of compul-
sory edneation vill endanger their religious beliefs. the parens
palriae power of the state- IntiSt givb way to the free exercise clause
or the FirstAmenchaent.

Visconsin's compulsory attendance law requited the-parents to
send their 'children io,o,puldi or private school until the age of six-
teen:: 'flu) Ainkli parents refliSed to SCIal thick fonrieen- and fir:
teen-year-old children to Lilly school, public or private. alter com-
pleting the eighth

.he Conti first acknowleded that the state, having the' f, re-
sponsibilitvlor the education of its citizem. possessed the power to
impose reasonable regulations for the "ContiA and duration" or
basic education. This power. the Supreme Court pointed out,- is
not free from a balancing process. however. when it impinges on a
basic freedom.

solCommonweallh v. Bey, 57 York Leg. lice. (Pa.) 200. 92 Pius. Leg. J. 84 (1944).
s7See also la re Currency, 42 disc. 2d 418, 248 NN.S. 2t1 251 (1963). here religious

obser'vanee was no defense for withdrawing a boy from Sehool weekly on Wednesday
afternoons and Thursday mornings.

ssYoder; supra mite' 14.
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The Court said, "_The essence of all that has been said and writ-
ten On the subject is that only those interests of the highest order
and thosen61.6Therwise served can, overbalance legitinUhe claims
of free exercise of religion."'" The power of the state, is, therefore,
not alY.iolute to the exclusion or subordination of oilierinteres.k,.
even with an interest-as strong and legitimate as coMpulSory at-
tendance.

The second important aspect of Yoder is its determination of the
quality of the claims of the .paents with regn-d to their religious
faith. 'lo ascertain the legitimacy of the Anlisl claim, it was ne-
eessary for the Supreme Court to- determine Wiwther the parents
acted as a result of "religious". belief or from philosophical
or personal rejection; of contemporary secular values instead.
Claims emanating from,. for example. Thoreau's. subjeCtive 1)161-
osophy of values do not "fall within the protection of the religion
clause.

'On this question: the Court concluded that the Amish claims Nvgre
founded in deep religious belief by which they had abided 'far al-
most three hundred years. This religions belief mandates that
Amish live apart from. the outside world and worldly influences in
a church-oriented community. and that they remain attached to
the soil, maintaining a simple, mieomplicated existence. The be-
liefs and lifestyle of the Amish have not been fundamentally
altered for centuries. .

These considerations led the Court to conclude. chat the Amish
ams were based on l'eligions tenets and not merely independent:

evaluation of societal norms. With ihis'established, the Court pro-
ceeded. to apply the free exercise 'of religion clause, of `the First
Armend ment.

The third important element of the case was the balancing of the
state interest in compulsory, editcation:againste*Stal5tished religions
beliefs. Wisconsin contended that its'iliterest in compulsory edu-
cation was so'comPelling that even the_established Amish religious
practices must submit to the law. Thesf.zilefiirgited int, while "be-
liefs" ariktbsolutely free from state control, "actions" are not, even

. though they are religiouslygrounded.

Dealing with this issue, the Court said that-"belief and action
cannot be neatly cOnfined in logic-tight compartment's." it
is true that many religiously based activities of hidividnals may be
subject to regulation for health, safety, and general welfare, it is

p. 1533, 33



erroneous io assume th-if ran such conduct is subject Ih, brnad.' till
stale.control.

In. considering ihe'siate's compelling interest' iii comptilsory edn,
cation the Court examined' the rationale for the sia(cs enactment
and'enforcement' of compulsory atiendanc.e laws. with partienlar
reference to education-beyond ihi eighth grade. Reviewing the his-
torial foundations. of these laws. the Court observed that such
laws 'not only had the purpose of .providing edncational opportun-.
ity but were also enacted to prohibit child labor belOw age sixteen.
Therefore. the Conrt Concluded. part.-4 the state's compelling in
tcrest is related iir fair labor standards that were reputedly en-
acted to show concern for the child's welfare and.:at the-smite time.-
prevent -children From performing adult work. the Iwo 1Teti of

ICS-----0011pUISOI'V litIeirdarice 'And .labor' \VS---WOk 1.0

keep the child in school ihd on; of the labor market.- This safe-
guardguard was.not .relevant.in the Andsli children's situation.

I . .

The Court Observed that ;the Amish children would be employed
on _lainily farms in agricultural -work. which falls on the periphery,
of the objectives of cltildlphor No evidence was produc.0
to show that employment on the family farms was in any vay,
harmful to the child's health.

Further. the-state could not show that the employment or Amish
children on their own Family Farms glitiW.4.1 the labor -Lnarket with
children 'did eliminated jobs 't hat .might he held byadults,

Wisconsin also argued that the child's.wishes were not expressed
the ease, merely those of the' parents. The controlling will

child's. parents: or-state'swas not determined by (lie Cmirt, since
the children were.nol parties to, iThe 'litigation. In exercising its
power apply the compulsory attendance law. the siatc.had not
attempted to determine the child's wishes. In other words, the state
could:not .eslablish that' the-wishes of the cltildrenere different
from those of the parents. In.qii-alifying its decision, the Court ex-
plaied:

Our holding in no way determines the proper resolution of possible com-
peting interests of parents, children, and the State in an appropriate state
court proceeding in which the pourer of the State is asserted on the theory
that Amish parents are preventing their minor children from attending,
high school despite their eNPresseddesires to the contrary,"

The 'Court did say, however; that if the stale is empowered to
-save" the child from 'himselfor his Amish parentsby requir-

00,14 p..1541. 34



1 g him to atfend two additional years of schoOl.the state as parens
phiriae, will influence .and PoSsildy determine .10 0 considerable

volvecase involved only the fundamental right of the.- Parent to direct
. legree drthe religious future of the chil. o the Court. though: this

the religious future of his child. The um!amental- interest or the
parent in directing his child's religious:destiny, together with the
unique and well-established beliefs of the Ainish.religion,. led the
Court to conclude that-an all-encompassing application or -harems
palrizie \17i1S inappritpriale.,Th6 Courtrfarther concluded thal such
an,applieation, violated the pa'rents' constitutional, right of religious
freedom.

.- ,
pme observation involving religious cxenytion from comptd-

.ory attendance seem appropriate in view of 'Yoder. The stajc has
legitimate power to enact and enforce compulsory attendance 'stat-
utes, belt the state's interest is not totally free from a balancing pro -
cess. between state interest and Itindamental rights of individuals.
Where compulso6- education Nvorks to. destroy religion, the free
exercise clause may be invotkI. Although a fine line may .exisi-

: between exemption of certain religions groups, from a law and ifs
corollary of establishment tif religion.Lihe free:exercise of religion
will .prevail. ,

Two dramatic limitations on the general applicability of Yoder
arc the objection of the, Amish only to post-eighth-grade coliipul-
sory attendance 'Of fourteen- and - fifteen- year -olds and the..well-
established Amish customs of living near. the soil and shunning
.modern socief v generally. These features of the ease ten-d--ri)).di-
minisir the compelling interest ,of the stale.: they eliminate the pos-
sibility of Mit cracx"i'by proVicling at least 'eight years of scltooling
and negate ihe clumee of these thildren

lb
bccomin... Implroduckvet, .. .

members of society. -:

TheThltimatc question of who will determine the child's destiny
is not answered by the case. The court' is content, instead, to speak
rather iguely of balancing the fundamental religious freedom of

4the pa r 11 iti against tliciiiterest of the slate. ..
.r.\ .

Exemption -f,rom compulsory .attendance is one 'of the dubious
benefits of marriage. Courts have uniformly agreed that. Nv hena.
minor. of less than sixteen ycais 1(otherwise,J.equired to attend
schtiol) is married, £frc. minor is exempt from further compulsory
attendance. v.



One of the precedents in this area was derived by
Court of Louisiana. A -fifteen,yearTold Juid...herintsliandkught
toset.aside a ,judoneni of lower court: committing her to the State.
Industrial.. School Girk as a result of her frnaney and alleged
juvc

.

delinquency."' ..The\girl did not deny. truancy but claimed ,

'that,'thafer legal marriage exenlpted her from attendance.. Although
the roar age of a female under sixteen years of age was prohibited
by law, the' court ruled that Once a girl is married, she enjoys the'.

.

status of wife and.. has a; right to live as such, emancipated from
both school and parents.. The court stated:.

The marriage relationship, regardless of the -4,1e of the persOns involved,
creates conditions and imposes obligations upon the parties that are oh-
Niously inconsistent with compulsory school attendance or with either the
husband or wife remaining under the legal control of parents or other
persons.

In another Louisiana case, a girl was truant and, in the lover
.courrs opinion, a neglected eh.ild.02 The girl, fourteen yelirs of
was married only a feW dayS after the truant officer had taken her
into ..custody.. The lower court judge' ignored the .previous, case
(Priest) and committed the girl for an indefinite period to a 'state ;

.girls' school. The judge, exercising parens patriae, was of-the opin-
ion that the girl needed the care and. protection of the state. The
Supreihe. Court. of Louisiana, while sympathetically viewing the
judge's concern for the girl's welfare, held that the lower. juvenile
court could not commit her to-the

married
school or, prevent her From

assatning4the .responSibilities of a married woman. The court. stated
that the locker of such public= poliCydeterminations rested with the
logislatute, and not the cOurti

. ,
A l<Tew York court later followed the rationale of these two eases..

The girl had. nnot .bee committed to: a state school 'or, been deter-
mined. to be a delinquent, but she had resisted attempts, to force her
to attend school because.she was married' and watted to be a house-
wife. and homemaker.".3 The court; while recognizing- the state's
sovereignty concerning compulsory attendanee, decided for the girl,
observing that times and mores had changed sinee the compulsory
attendance law was passed. The court also expressed doubt that

.

'.1.he legislature-had anticipated the question of such -youthful mar-
riage in passing the law.

, In the. eyes..of the laW, .then, youthful marriage is-another valid
-ex:clap [ion from compulsoryiattendance laws. This determination,

91State v. Priest, 210 La. 389, 27 SO. 2d 1731(1946).
e21n rg. Slate, 214 La. 1062, 39 So. 2d 731 (1949).
931n re Rogers, 36 Misc. 2d 0804 234 N.Y.S. 2d 179 (1962).36



in the absence of specific statutory exemption, is predicated orttlte
assumption that the resPousibility'of the minor.; once married, is to
be a productive Inember of sOc.iety and that this is better .achicVed
by establishing ancl,supporting a home.. The net effect of this rew-
soningis,to 'remove both slate and parental control over the
natives, available to the minor. COnscqtiently, he has the choice
and the right to decide oh, his own further education.

Vqcinalion
. .

mi the health and welfare of citizens, states have re-
quired. school children. to be yaceinated. Children goingnnvac-
ciliated are not. allowed to 'attend Schaal. Courts have generally
held that, if a parent violates a statute. requiring vaccination, the
parent is subject to arrest or.'fine,. even if lie claims religious, consci-
entious, or scientific objections.

. I n 1905 the United -States Supreme. Omit. held tha board of
health. requirement that all. ''PerSms in 'Cam )ridge,'- Massac usetts,1
be vaccinated did not violate personal liberties secured uncle lie,'
Faurteenth Amendment."' in this case,theCourt.- noted that "die
liberty secured by, the Constitilon Of the United States to every
person within its jurisdiction does nit' impart an absolute ritdrt-in-
each person to. be. at all -times and in all circumstances, wholly_
freed front restraint. There arc manifold restraints to which every
person is necessarily st-ibect for The common good."

4 il
Although t\his- particular -decision directly challenged the vacci

natiOn regulation tallier than compulsory attendance,: the 'Supreme
Coil Pi" neve+theless , cited several state court decisions approving
stale Statutes and.makinEgVaccination, of children a condition of The
-right to.attendpublic-schools.'" .

'In Vienteisler v. .Whiler a-turn-of-the-eentur); New York decis-
ion, the appellant argued that vaccination not only did not prevent
sniallpox "!nit tended instead lb bring on other: harmful' diseases.
The court,-. while not ruling that. vaccination was a smallpox pre- ,

3 \
ventativc,- nevertheless maintained that laymen and physicians
alike commonly believed that it aid.preVent smallpox. Scknowl-

- edging the difference- between univer-ial and common belief, the

91tjacolison v. Commonwealth of Massachusetts; 197 U.S. 11, 25 S. Ct. 358 (1905).
p. 364.,

90Blue Beach155 Intl. 121, 56 N.E. 89 (1.900) Morris v. Columbus, 102 Ga.: 792.
30 S.E.. 850 (1898) State v. Hay, 126 N.C. 999, 35 S.E. 459; Abeel v. Clark, 84 Cal. 226,
24 P. 383 (1890) ; 'Bissell v. Davidson, 65 Conn. 183, 32 A. 348 (1894) ; Flazen v. Strong,
2 Vt. 427 (1830) ; Duffield v. Williamsport School. District, 162 Pa. 476, 29 A.,742 (1894).

07Vierneister v. White, 179 N.Y. .235, 72 N.E. 97 (1904).37
s,



court observed that few beliefs are .accepted by everyone. The
court -then-conel tided-that ;--.eVen-i it could-- not ---be--'conclusively
proved that the vaccination eras a preventative, in our Jlepiiblican
form of government- t.ile legislat.iire,--has the right. to pass laws based

`.ort common bel'ie'f and the. will of .ikk people to promote health and
. welfare.

_Is a parent guilty of -violating the compulsory attendance law,
then, if he sends his child to school..NO.1nit vaccination: and the
child is sent home by school anthoritieS? -Answering, this question.
in the affirmative. a. New York court said that attendance at a pub-;
lie'sch6o1 imposes certainconditipns on a child. These requirements
must:be met 'in brder for him to attend. the 1915 deci-

. sion went. on to -say that under the public.- health law, vaccination
was only required for ehildren.attending public schools. The parent
could offer,priVateeqUivalent education fo he child and avoid vae-
cinilii44: Here, however, the.. Parent had. of provided '.equiyalent
eihicatiOn and was, therefore, subject to. penalty Under the coin-
pulsory;attendance law."

1-11 an earlier New Yorl ease, little tolerance Was illustrated. for
parents Who used' vaccination as an excuse to preven't -their
(lien's attendance in .public sdhools..

-It is obvious that a parent should. not be -allowed to escape his duty- to
Send his children to school us provided. by 10V on any excuse which is-not
an ample: justification for such course. Our 'public school system .haS
been .-developedwith 'great...Tains and solicitude,. and :its, maintenance. and
sdpport .baNic been recogni'ied as so important for the welfare of. the state
that they have been provided for and safsguarded in the COnStitutien it-
self. As a part of this-systeM a statute has hem passed .requiring attend-
ance at school of children within certain jlimits.- If indifferent or selfish
parents, for ulteriorpurposes, such as the, desire to. place young children
at labor, instead of school. or from capricimis or recalcitrant. motives,
may be allowed to manufacture easy ekcpses for not sending their 'chil-
dren to school, a ready method will have been developed for evading the
stattne,compelling such attendance: and, if the statute. which requires par-
:ents to see to it that their children attend and take advantage of this
school system may be' lightly and easily evaded, the purposes of the state
in providing and insisting on education will he frustrated and :impaired.
Failure to comply with the statute ought not to be excused, except for
'sonic good -reason."

.

The earlier cases concerning school vaccinations were not 'gen-
erallyy. related -to- First Amendment-. reW,;ii-ms protections. In- fact,
the F __profile Court did2 not clarify the. application Of the ``no sta -e

0.sPeoplerp 111eIlyain, 151 N.Y.S. 366 (1915),
09People Ekerold, 211 N.Y. 386, 105 N.E,.670 (1914).



provisiono he Fourteenth Amendment until 1.940, in Cantwell v.
ConnectleturlicHlitecelmt-olre4ion.:_ii_x_x_e_m_piion_frunr-com-
pulory 'attendance, established in Yodeiy!"4 has bold implications.
foi:.CasesinyOling religious freedom from vaccination. In the past
and Present..however, the cqurts-llaye ruled 'that a statute requit-
ing vhccination does- not violate the free exercise of religion.

Reynolds v. United .Slales1"2 file f)itipreme Court explained that
the first Amendment Teligious provisions embrace two concepts.
the freedmil to b`tOicveand the freedom tit act.. "The first. is -abso-
lute the nature of things. the second .cannot be." Conduct
reniains subject. to regulation for the protectio4 of socieiy. eveTy.
case .1 he power of 'the state to: act is-predicirted . upon' attaining a
permissible end,'" and yau-gitation to protect the health and wel-

-. 4are is a permissible

Parents in ,bete v. Drew refused to haye.t1v,ir child-vaccinated,
:giyingreasOns as ."partly. 'religinus and partly because 'they did not
want, that poison injected iuti) their -child," The Supreme Court
of New Hampshire upheld the parents' conviction for violating the,
con] p u Isory a d ante and said:

The defendant's -individual ideas; whether "conscientious," "reli,gious,"
..or "scientific" do not appear'to he more than opinions. . . The defend-

ant's views cannot affect the validity of the stame or entitle him to be ex-
....cepted from...its provisions.. ...It is for the Legislature, not for him or for

us.to determitie the question of policy involved in public health regulzi-
lions.ro4

In a leading. case inVolying religious ,objection, a -local board of
education in New 'Jersey .enacted a regulation .requiring impuniza-
nun against diphtheria and vaccination against. smallpoX.115 The
board adopted the regulation on the strength of a-State statute sa,y-
ing that boards of `education "may"; require immunization,-leaving
the issue to the discretion of th-e-loc-,a1 boards..t

The defendant,:a Christian Scientist, was from Greece. and was
in this country temporaril: -17lie board .of education sought an
injunction to'preyent her from entering' her children in the public
schools a it they were cluly immunized, according to the 'school
board regulation. The court decided that the religious issue was

lonCantwell'v. Connecticut, 310 U.S. 296, 60 S. Ct. 900, 128, ALR 1352 (1940).
lorioder, supra note 14.
to2Reynolds v. United States, 98 U.S. 145, 25 L. Ed. '244 (1878).
103Cantwell,' supra note 100, at 1357.
10-1St-ate v. Drew,- 89 -N.H. 54, 192-A. 629 -(1937).
105Board of Education of Mountain Lakes v. Maas, 56 'N.J. Super; 245, 152 -.A.'2d -394 7.

(1959). o
_39._



not, meritorious becatise :the parent was a foster parent. In addi:
lion; although the parent was Christian Scientist, ilie.cliilduri'N;ere
Greek Ortho5lox and did not thents'elyes have religio-,k1-snbjections.
ln further Apport of the school board,. the court 'quoted -other
opinions establishing that the "gunranly of religious freedom was .

not intended to prohibit legislation with respect t.o the general pub-
lic welfare."'"

. , .

Anothe factor that has often emergedin Vaccination casesis the .

extenuating circumstance of-an epidemic: \Where epidemic is int-
An Mein, there is no question concerning the. state's.. power to pro:
Icel. the e...itizenrt.bv,requiring vaccination..: flowerer,erer, wherthere
is no-evidence of the imminence.of an epidemic. how dolhe conrls
view the issue? The,qnestion revolves tr..ound the further question
of what- is a reasonable state regulation?. Can the states require-
ment or. vliceinslibo. be a_ reasonable and permissible restraint "on
constititional rights in the -absence epidemic?

Tit lacobsini, the court repeatedly referred- to the possibility OF
epidemic but did__:_not base. its .decision on that point. The decision
rested more fully -on whetber the aiithorities acted to protect-Tinblic
health and safety generally kit to restrain individtial freedoms se-
lectively byrequiring the...yaecimitions.lor

lei
.

Maast" the defendant argued. that compulsory Naiccination
and imaiunization were not needed in Mountain Lakes.. because
there had been no smallpox or diphtheria for almost a decade. The
court' disagreed _and ruled that. the absence of an emergency does
not warrant a .denial of the exercise of preventive means:. The
court said, "1\ local board of edncatifm need 111)1 await on epidemic,
or evert a Single sickness Or deatln-before it- decides-to protect. the
public. To hold otherwise would be to destrov..prevc.mtion as a
means of combatini, the spread of disease." _

Likewise, in -Stull V. /?ebo',101? the fact. there had: been no small,
pox in the. borough For fort' years did,not prevent -enforeenientof
the CompalsbrV Vacchnition regitlatioit. Vivaldi authorities were
not required to wait until an epidemic existed before acting to pre

-venroae. the court :;aid.11" :Neither would the fact that an _epidemic
had already started, Ond it was too late to prevent Ibe clOsingof
school have: been a reason to prevent. compulsory .vaccination.n1

-MrSadlock%. Board of Education of. Carlstadt, 137 N.JL. 91, 58 A. 2d 218 .(1948).
1'I 77acobson, supra note 94, al 362.

10sMaas, supra note 105, at.405.
11(wStu11 'v. Reber, 215 Pa. 156, 64 A. 419 (1906)..
1101-1111 v. Bickers, 171 Ky. 703, 188 S.W. 766, (1916),,

:latBoard-of .Trustecs -v. McMurtry, 169 Ky. 457, 184 SAN', 390 (1916).



If I he.state boardsof health enacts a coin mlsory vaccinatiutrfugu
lation made pursuant tosialule.'general sik t rtry requirements re-
quiring :all pupils to comply with law are stifficieni grounds fur
the board of education to enforce the statute112

MI-these cases contested duly promulgated board rules that were
enacted pursuant to stale statutes. loW'ever. where no statute ex.-
is itr dilpowcr .school or health boards lo pass Compulsory vac-

. Cuultfon regulations,. the issues shift quite drastically. First,
board. cannot enact regulations unless .lhey are..based on existing.
statutes. Where the board acts regardless of statute. the act is._
ulla 'bires, (in excess of legal au thority). Second, a board rule
restricting school attendance. cannot prevail over a
granting free unlimited admittance to public schools.

Accordingly, two Illinois courts have decided that in the absence
of a compulsory vaccination siatute,an unvaccinated child cannot
be denied a public; education.'" in both 'of these old eases: how-
.ever, it appeared thc school boards Made little effort to draw ea
rthling implications front health or_ education statutes.

In suMmary, one can realmnably make several conclusions re-
garding coMpidsory attendance and vaccination:' (1) The legisla-
ture has power to enact a stainte providing for vaecinatiOn and
including a peitalty for noncompliance. (2) Neither the parent nor
the child. has a constitutional right to schooling without complying
with the. sfatutory requirement:of vaccination. (3) Apparent can-
not. escape conviction for failing to have his child vaccinated by
demanding the Child be admitted to school unvaccinated. (4) Re-
ligious objection has not generally prevented enforcement of conic
pulsory vaccinatitin and attendance requirements.

.

In the Nvake of Yoder. there will no 'doubt challenges on re-
ligious grounds, but they will' probably be,,tuisuccessful becauSe
of the -obvious link between public health and the state require-
hient of vaccination.

\

Oilier liel.sons for\E.i.-emplion'
\

Several states ha'ye passed laws for compulsory attendance ex-
.

'emption based on Physieal or menial incapacity: distance from
school, and work permits."' Exemption from regular schools for

1physical 0,,.. mental incapacity is quite reasonable, but in this era
1i2AtQsier %.: .Barren County\Board of Health, :j08 Ky. 829, 215 S.W. 2i1 967 (1918).
naPotts -v. Priem, 167 Ill, 6, 47 N.E. 81 (1897) ; People 'ex rd. Laflaugh v. Board

of Education of District No; 2, N.E. 850 (189p).

Ai
`i1 -Sec chapter 2 mof this onog aph.

1v.i..



there is little justification for not providing special cdticational
n'ra ins for hancliapPed children. The. eourts, in fact.' required
pz .ents lo have the handicaPped child. in attendance.' 15

The dkilance- a child travels to tend school was 'traditionally a
reason foic.-emption from the. general common schools. Although
the aniomobile,has"re(liiced the inconvenience, :clisianec. continues
to. present problems, particularly in the' sparsely pOrndated areas.
or the West.- Where statute exempts pupils who bye beyond a cer-
lain distance front school and lack school ironsporta lion, the court's
decision may be reduced' to a:Matter of counting miles.

In Such an instance in. Texas. a lower -court held a girl lc.) .be
i puma and delinquent ')ecause she failed to attend a high school
to which she waSrassigned.'1" An appeal was made based on a
Mate s-tat.ute that .exempiednnV li-ying more than two and
one miles by direcfand t.rayelcd 'road from the nearest public
school siipported the children of The same 1;iee.. and COlOr of
'itch child whit Iin free transportation provided." .'Based on evi-
dencethal the home waS only Iwo Miles-. from school 'and on the
lestinit'inv of the mother that she did'not knoW' the sehool existed,

. the court held that the girl did not. (plank- For the distance exemp .

The: connection between eomi-fulSorY titiendonce laws and child
labor laws is More apparent in the case of Work permits 111(111 in
any other .area.1 7 -.:.Work permits are a regulatory device used to
prevent the employment of children who are either underage or
Subject to compulsory :attendance lawS. Possession of a -work per-
mit, however, 1110Y, constitute valid e xemption from compolsoiv. at,
tendance la-Ws,. _if the.stalute so provides. Children working. under
the authority of' such Permits of ten have 16 take- continuation
courses to LconOcie their education. Generally, to obtain a work

' petnii, Elie :parent and child must show economic necessity. .

SUMMARY

rhe numerous and apPcirently. .omplex problems suryonmling
compulsory attendance laWSetAn- be-summarized I)) one question:
Wheit does the child's desifily lie?

The choices arc 'relatively simple: Should the parent be given the
1) 'State. v, Ghrist, 222 Iowa 1069, 270 N.W. 376 (1936) : see also'. State ex rel:Beatti6

v. Board of Education, 169 Wis. 231, 172 NM. 153 (1919); In re Wingard 7DC8.1 C2d 522,
18 Som. 1.

111vVillarreal v. Stare, 429 5.-w. 2d 659 Civ. App..TCx. (1968).
11iwolt,L, "Conipidsory Attendance," p. 18.
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final word over Ole educational future and well-beinp of the child?.
Slnkuld -.the parent---eyen iltuighlpoorly educated: autLignorant
determine that the child should tiftendr.-Schbol .only to. the. third grade
or pos.siblv not at alIN If Ills parent flocs not deci, de.. Olen shall it,
he left -up to die child? Suppose the desires to -attend school
but ('he parent will not permit 111111. TV(Illirillg him to work instead? .

On Ahcother tha-nd.°,supl.-mse the ultimate decision is ,vested in the
child ta-deenle for whether he is to he educated?- Should
a sevens-year-oldchild be given the power and the., right to deter-
mine,hise-dcsiiny?

The 1i1) toils ELBSWer, tit these ((1105(1005 iS p161rided by the court.
They have uniformly upheld -compulsory° attendance laws. The
collective, udgment of il?e state. it is assumcd.7can and will act more
rationally than I idividu.11s, whether parent or child:

Hie a the. stale to enact and en foice coinpulsory a6end:.-
once taws; hoWevcr, is .not to he exercised unreasonably. Nor is
stich power to be .used in a manner that deny fundamental
rights. whether they be property rights or religious liberties..

Compulsory attendance laws among sfates.'are .generally
rather .flexible, allowing for children. to attend private -and pain
chial -schools .of heir choice. even permit, many -.in-
stances. home instruction with only -the qualification or 'a vague
finding of cquivalency..Througli its compulsori, attendance la\vs,
the state assumes the :responsibility for the educational destiny. or
(lc establishing a:state-maadated public school
There is no -restraint ITIW.1 on the parent or:the child. Iniwever..to
preVent.,them frOm exereising,-alternative; tbatexceed (his ethica-
tional minimum.

5. ... PARENTAL CHOICE AND SCHOOL POWER
The c:.oncept. Of CompulsOrYcducation -allolVs.the child several al,

lernativqs to public sell ol attendance. Suppose the parent and
child decide to fulfill the compulsory 'attendance immdate by.
tending.. a .publie school. -Whiff choices and options then does the
child have? Can the, child exercise educational -progran_ options

_such as_ cilass selection. grade,level choice, r&jection of certain
courses. and participation in extracurricular .activities?- How re-
STri-etive-ma.v_the_sehool.he in. exercising its in loo. pat:ent is role?

The pertinent answers to most of these .questions-will_ depend on
the- flexibility of the individual school 'program- and the innovative,43



tress of the adminisiraiors and teachers. It may 11(11 be fair. there
fore. to generalize front the bare minimums required by the courts.
Legal action is usually taken in the extreme conditions where the
exercise of school pOwer has become so oppressive 1ha1 it 1)1'0-

VOL'S-pa R1/411IS I() seek relief in the courts. Alternatives and options
mandated by the coullts should then be viewed as establishing mini-
mum levels of *tolerance rather. than circumscribing the outer
boundaries of permissiveness.

SCI1001, POWER AND TIIE ACADEMIC PROGRA-

Once the child has entered the public school. he becomes subject
to administrative regulations at the state and local levels, as well
as to slate lair-.~ governing public educntion. These regulations
ideally are an execi,se of stale' police power that provides each
child an "appropriate" level of. education. An "appropriate" edu-
ation. however, may be viewed differently by different people
not only educators. but also pniq,nts and students.

Invariably, conflict over -school placement asises between piu-
enis who believe they haye:"genins" or "near-genius", children and
administrators who realizrthat ,all parents' children are at 1ea0
"borderline geniuses." Controvery. may also .arise over a parental
or childish aversion to some commonly practiced school activity. In
settling these controversies, the courts have established the broad
boundaries of school 'While .these boundaries serve, to facili-
tate the function and.oncration.of the sehool-at'the saine'stime they /e
undoubtedly place' restraints on student options.

Reviewing court decisions in' the area of student. program selec-
tion; one is -struck by the laA of .a cohesive rationale supporting
either school power or student choice. Whenall cases are viewed,.
school 'vdrsits student power could be determined by the volume of'
the eases. One mild. quickly conclude, in other words, that the
courisTliave tilted the Scales substantially in favor of the school.
However; in recent yearS,- there has been a discernible trend toward
the allowance of more student' latitude_ particularly where a con-.,
stitutional right is involved. .

In viewingthese precedents, first let. us review the court rulings
that substantiate the power of the school over the educational pro-
gram. Then we will discuss the limitations on this plover emanat-
ing front student prerogative, constitutional and otherwise.

Judictal.Support of School Power
Courts have generally .given .a wide berth to school administra-
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tors matters .involving the educational program. Tn a recent
Michigan ease, parents sought a wil of aw/a-us to prevent the
school district front using the novel laughlerhue-Frre as a part
of time instru7:iiiiithlprogratn."`' The parents alleged that the ma-
terial (an antiwar- allegory dwelling on the livror, of the firebomb-
ing of Dresden) was obsc ene. profane.. and repugnant to the relig..
ions provisions a the First AniVdment.

courct. in .i-horough. exposition on the "IN\ . Jost observed
that, although there inav have been religions refprences in the. work,'
the book itself did not :violate the studentsi-and parents religions
freedom. To dclare ollf(rVise, the conoluded, wodd censor
and pjvent the- public from making litsc of and reference,.
to many great works of the past. s.:

If plaintiffs' contention was correct. then public school students could no
longer marvel at SiiL'Salahad's saintly quest for theIlply Grail. nor be
introduced to the.dangers.of Hitler's Mein Kampf nor read id e Mellifluous
poetry of Jolui Milton and John' Donne. Unhappily. Robin Mood would
he forced to forage without Filar Tuck and Shakespeare won have to
delete Shylock from Pre illerchan, of Venice. Is this to be the of
our law? Our Constitution doc:s.not command ignorance; on the con-

,trary, it assures' the people that the state may not relegate them to such
a status and guarantees to all the precious and unfettered freedom of par -
suing- -one's own.itaelreetual pleasures in one's own- personal way."".

Even more to the point'' the court- observed that the judges are
. not to be the experts in what-subject matter is offered in the schools.

Citing :justice Brennan's. admonishment in Schempp,'2A the court
contended that curriculum determination shohld be entrusted to
the experienced school offiCi'als of the nation's public schools and

'..1)01 to the judges. , The appellate court, severely admonished the
lower trial court for imposing its judgment of "right ". and "moral"

thaor the school authorities. Such iictiorLbY a court was for-
bidden by the state constitution and a matter for the lawfully
elected school board to determine. The appellate -court conclude(]
that the juOiciaf censor was persona non grata in the fOrmtition lof
publi educa.!ion curriculum policies.

Obidously, parental intervention does not always promOte greater
frucdom and choice for`students. In many -instances, such inter-
vention may ahatiempt to restrict knowledge and -

_'educational prerogative:, Similarly, .a court, unless it exercises.suf- °

itsTodd y-Rochester Community Scliools, 11 Mich. App. 320, 200 N.W. 2d 90 (1972).
11 Did.

12"Altingtc;11 Townsh v. Sclienipp, 374-U.S. at 300, 83 S. Ct. at 1612 (1963).
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ficieti restraint, could find ikelf sancimuing resiriction miller tan
proteeling freedom.

The school. in Ibis cOnlexLiNan arm of the slide.' 2 It is a crea-.
ture.of lite legislature over whicli the legislalure has complete
irol. The actual conical of 'public schools is vested in Hie school
board, hidi is Ye(luired: by die legislature io onduet 'Hie school
in lite best interest- of (he pupils. 'Hie deleilninalion of subject
mailer and rcqpiired leaching force titre solelywithin Hhe discrlion
of the.board.'22

.The liberal vii.ws,loward sex ill American society.
it

coupleii
growing com:erli'aboul populalion growl!). have hinT till impact

on (he eurriefiliiii) in mosi.of the nation's schools. Sex eilucalion
classes have bursi,inio the curriculum of ninny school districts.
slariling parenis who were riot quite ready for. ihely presence. The
result has. several precedents regarding ihe school's power
over. curriculum developmeni aS opposed -o perceived par'enial in-
terest..

In one or-I hetiC cases. N111(11 ultimately reached the .I.Jniled Slates
Court of Appeals .fo the I aurth Circuit. !mantis :sought to enjoin
the .Maryland Slide Board ()I' FAucalion from implethenlinig a by-
law making locai school. systems provide. a4. boll) elementary and
secondary levels. a comprehensive Pi.ogain of 'family life and sex

The, plaintiffs alleged dial ihe !whim-, if implemented by.
die state hoard. would violate iheir righls.,under ihe.Firsi and Four-
leenlh Amendments. The court found Hull ihe regulalion was

.;adoplud by ihe departnieni only offer a stoat' of-the problem of
pregnant students in the public schools: Even by ',viewing Hie
plaintiffs' objeclions in filch. most .lifvorable light. (he court was
unable to silt' lhal Hie parents' complaint had merit.

The Hawaii Supreme Court made a similar decision in litigation
involving a In (his instance'. the parenk sought lb enjoin
lite Stale Board of Edualion from confirming (.1;filin series. "Time
of Your Life." Thisiilni was purl of a newly adopted curriculum
on, family life and. sex education: designed for fifth and sixth
graders. The pfogram was nol compulsory and sludetils could be
excused from It on request, bid (he plaintiffs claimed the new pyo-

121Sturizis V. County of Allegan, 313 Mich. 209. 72 N.W. 2d 56 (1955).
122Kelly v. Dickson County School District. 61 Lack. Jur. 13 (1962).
:123Cornwell v. State Board of Education, 311 F. Sum). 340, affirmed, 428 F. 2d 471

(1969).
f241Nledeiros v. Kyosaki, 478 P. 2d 314 (Hawaii 1970). See also. Cornwell, supra note

123. ., .



gam violated Ixit ' h e i r rigid of privacy and, their rreedont of ic-
ligion. ,

In considering Ilrese matters. tire, court cited 'United Staies Su-
preme Cowl precedents? 25 establishing that the sttrte could not
-entract thespeelrum of available knowledge." Here. the court
stated. the parents were seeking in do precisely the ware thing. The
coati ulliniately ruled against the parenis, rejecting the claims that
theircreligious freedom or right of- privacy had been violate:d.-The
court was greatly influenced by ihe "exclisar 'reatnve or lire 'pro-
gram. In delivering the rind opinion, the court poinied'out.Severitl

Ihe child had the option of ing or going elsewhere.
although thereis no indication that illensal" relative was lire
radio decidendi, the eotai inighi have leaned the other way if the
child hard not had an option.

Tr -permis-sibilik, was an importani consideration in Ibis court
in approving the school board's Tower io continue use of sex edu-
cational =material, the sine was not true.. in a later Connecticut
ease:12i: Here again parents sought' to restrain the state board from.,
authorizing the leaching of family life and.sex education; claiming
that such insiruction.violaied the students' rights to equal protec-
tion and due' process under the Fourteenth Amendment and
abridged the students' religious freedom under die First Ame,pd-
,meni, With regard '10 the Fouieentli Ainenclin.eni,"..the court found
.iliat since attendance in the courses was compulsory for all public
school students without discrimination. the .course was taught to
all pupils 'without discriminktion.

The plain I irk, based Iheir religious objection on the fact that
their church, the Caiholic,Church, requiredthcm to leach sex edu-'

.eaiion in the home.''Thecourt. said. liivever, Chat the parents had
no exclusive right io teach sexual matters in thehome and prohibit
its leaching in the publiP,Sijmols. In addition. ihe court observed.
that the compulsory nalure of the prog,.vain did not render the par-
ents' claims valid because. under the compulsory attendance laws,
parents has] alternative to sending their children io the 'public

schools.

Summarizing the issue in favor of the board of educaupo,
court said:

.
This case primarily questions. the right of parents to regulate the .educa-
lion of their children in public schools as, the parents' religious beliefs
dictate, as against the justification of the state for regulating public educa-

125A1eyer v. Nehraska,'262 U.S. 390, 43 S. Ct. 625 (1923) ; Pierce, supra note 61.
120tfopkins v, Hamden Board of Education, 29 Conn. Supp. 397, 289 A. 2d 914 (1971).47



[ion in a manner which 'might in .some respects conflict with those beliefs.
To permit such interference in the public school system by parent.: under

the circurnstanCes ofMis case .could, unjustifiably, only tend to render a-
well-regulated public School system vulnerable to fragmentation when-
ever sincere,.couscientiotis religions conflict ifs claimed.1

Parents have also contested the power of tit 0, school board tO es-
tablish a uongraded school program. Parents -in Michigan challenged
the authority or die Lansing. school :Board to establish ungraded
Scluiols on the assumption that a statute requiring beards t.o"cs-
tabLili and 'carry on such grades, schools: and departments as it
shall deem nceessary"-Thnited the hoard .to a systent of graded edu-
cation.' 28 The court held that this grant of discretionary 'authority
did. not limit the board's authority. in the absence of a showing of
abuse of discretion.

r.rife cotirk.ba v, generally supported, the school hoards when they
have expandaed7'the school program or introduced innovative cur-
ricula. Thus far.. the. courts have unanimously agreed that the
school has the power,to regulate and. develop curriculain for the
well-being; of the students: ,These cases also established . that not
all parental discontent-is aimed at,broadcning student knowledge
and choiet;. ht aany instances, parents seekI,to restrict or cul-
,tract. the spectrumof knowledge:: As a result, the courts will tend
to weigh such, grievances-very carefully, even when a parent feels
that a constitutional right is being offended.

Such judicial support has also been expressed in -a reverse.situ-
ation where the school board seeks to reduce the ,length, of the
schooldar thereby restricting the educational prograni..(,.Xhis situ-
ation arose, in l,ivonia, Michigan.- For lack of funds, the school
board decided to hold one-half sessions and. to teach certain Sub-
jects on a compressed schedule.r2° The Supreme Court of Michigan
decided that in the absence of stale board regulations liMitiog local
school board authority in this -area:- the reduction in the schbol pro -
grant valid.

.7'

Although the content of. the school program itself is-.an area of
concern fo parents, an even more direct concern is the placement
of thejr children.. Much' of.the.litigation between -parent and-school
ht's arisen .during the ,child's first.. years of schobling. It is at this
level that the parent and the child are experiencing the not-so-

121w., p. 924.
12Seliwan v. Board of Education yf LaAing School District, 27 Mich. App. 391, 183

N.W. 2d 595 (1970).
1120Welling v. Board of Education, 382 Mich. 620, 171' N.W. 2d 545 (1969).
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unique experience of removing- thc child from the home and plac-
ing him in the lunids dl strangers at school..

It is interesting. to mite that several of these cases emanate from
the state of NeW York. It is a Matter ()I' speculation whether this
results from New York parents being- mory cantankerous. the school

(-4 system being more abrasive. or just a nail rat tendency On the part
of residents of that slate to settle their arguments in court.

In one such New York State case. a mother petitioned the court
for an orclerdirecling the board of education' to admit her son to
the first-grade.' 1i Previously. the bov had established quite a rep-
utation as a "disciplinary problem." The school had demoted the
boy front the first.grade back to kindergarien..an action the parent
maintained Wilti 11111TiltiOlrable. and in viola-
tion of the Fourteenth Amendment toll the New York Constitution.
The board defended itself by maintaining the school principal had
made an "educational decision" based on the boy's inability to per:
Form first-grade work, his test results. and his lack of self-C'onftol.
The petitioner was unable to rebut the test results. The court held
that the placement of the -child was within the school's authority
"to provide rides and regulations for promotion from grade to
grade. based not on age but on tiiiining, knowledge and ability."'

In a similar New York State decision, the parents of a five -year-
01(I child sought to compel the school board to accept the child into
the First grade." According to NeW York five-year-old is
entitled to attend public schools, and the boY's_paients claimed that
kindergarten was not th(.5..public schools._ The court disagreed \dill
the paten't,' arguink that when a.kindergarlen is-established it be-
comes, a part of the ,public school systetu. Since the boy was al-

. ready in public school. the court maintained, the parents,bad. no
.

right to-insist that the boy be'admitted to a particular grade or class
in the public school.

T.n..a case with a's-lightly different twist, 41 boy attended .a private
kin(iergarten that had not been registered with the state depart-
ment of education.'" On entering the public school. the child was
placed back in kindergarten. :He was not permitted to Proceed to
die first grade until he had been tested to determine if the priVate

13"Pittman v. Board of Education of Glen Covu, 56 Misc. 2d 51, 287 N.Y.S. 2d 551
(1967).

1311d.

122Isquith v. Levitt. 285 Aro. Div. 833. 137 N.Y.S. 2d 497 (1955h
13:1Silverberg v. Board 'of Education of Union free School District, 60 Misc, 2d. 701,

303 N.Y,S. 2d 816 (1969).
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school 1;indergar1en -was substantially equivalent to, the pul->lie
school kindergarten. In denving the parents' petition tii force the
child's entry into the first .gi'ade.-.the court' said that it can Only de-
termine Nvliether .0 board acts arbitrayily, capriciousl-Y.. unreal
onablv and cannot .substitute its ,judgment for educational decs-
ions that Iti.ve a rational base.

Is lacement of a pupil-on the -basis of fest -scores or achievement
obviousIN- considered rational bv the--cOurts. but 'what about arbi-
tar.y age restrictions once the child 'is progreSsing through Schbol?
Stich- rest 1'101011s HMV he especially (piestionable where the child is
academically qualified-to progress through- the program."'

This iSsuewas lu:2,ught to the trilention of The courts in -Bronx
(.-oittity, New York. Heron lathe; contested a = tiiinimui11 -age rule
(1 1.3 years) that .preventes1 his son, froth being t&:.ctilertited from the
sixth grade into a junior high special progress Class. The hoard
predicated its denial- solely on the that the boy was not old
enough. though it readily conceded that thebo:'was academically
well qualified.. The hoard insisted the "ag¢-: 11610.11'S" -were-tiot ar-
bitrary and were rational because they allowed VOutiger students
to develop emotionally, sociallyd and physiologically.

he.court hiond that such rationale was not based on whim or
caprice bui on years or siody dt.,rived from day-to-day dealin'gs
with children: In ,justifying the board's age litnitation, the court
tried its education , :

.

Certainly, the court may not -hold as arbitrary or. capricious the 'respon-
dent's determination that chronologically 'determined physical. social and
emotional maturity are Rai and iiroper actors to be considered in the
development- and &Fuca On 01. a child.' thrust a youngster into an
environment .where all its classmates are older may well result in the
conserptent impairment of the necessary social Antegration of I he child.
with his classmates."5

MI these .precedents indicate thht the courts,,iliongh sympathetic
with. the' ii4ntions of 111c-1mq:cot. g-enerally defer to authorized and
train'ed:educatipnal expe'rt's in 'matters of school policy establish-
ITIC111. 1u recent years, however. there has. been a treater tendency
by the courts to delve- deeper into the "justifjcation and rationale
.supporting educational. policy. School au tly-il:ititherefore,.would
be welt advised to document decisions'With solid -edlica-tional

.

ttonale.:

3Iikekrman V. Rubin, 35 Misc. 2d.707, 231 N.Y.S. 2d 112 (19621.
135/d.

The collective judgment of influence
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with the courts. Courts, therefore, hesitate. to .Silihstituie their:
knowledge of children for that of educators. .FortUl it.is
usually possible for the judge to be more objective than the child's
'Parents toward the evaluation and- treatment of the child. This
places the jiidge in the position of_the educator,. Irving to formulate.
a rule that will be objective in its application to all children.

judicial on School Power
Although the school has generally.prevailedoin curriculum and

placcinent disputes with pareniS,'Ilicschool's power is by no means
absolnie. Where 16gitimate.constiiniional concerns are present, the
courts stand ready to invalidate partie-
uhrly if the action of the schwil tends lei -contract rather than ex-
Pand knowledge. Such judicial i,:itervention is' not uncommon and
has been_dcmonstrated in several notable-United Stales Supreme
Court cases. .-

Tit ilIeye v, Shile.pf ATebraska,1". the Court ruled that- -legislative
determination of cdticational matters was subject to supervision by
-the- courts. Nebraska had attempied_to contract available knowl-
edge.by forbidding the teaching of- foreign langnagcs in pUblic and
private schools before the eighth grade.. The Court rejected__ the
rather elusive notion that the stale, in the exercise of its
power, was protectingthe child's health by limiting his mental ac=
livities.

Curriculum 'content was also thtlssne in a more repent. Supreme. \
Court:. ease where the old Scopes-"inonkey law" controversy was \
resurrected.137- As in Meyer,. this' action was brought by a 'teacher
who was Subjected to criminal nrosectilion for leachnig Darwin's
theory of evolution.. holding the law unconstitufc(nal, the. Court'.
commented that .,judicial interference in the -operafion of public
schools requires 'care and. restraint. Furtherthore, -the Supreme
Court said the courts should: not intervene in conflicts that arise in
the daily operation of nit! schools, ,so long as the,--conflicts do not
involve basic constibitional values. Oh the (00 neither
would theChurt "tolerate laws which cast a pall :b.rorthodoxy over.
the:elassroom."'38

:Technically, the.basic constitutional -value inVolve,d was freedom
of religion,.but the entire tone. of the anticvolution statute was .to

136111eyer, supra 'note 125.
131-Epperson v. Arkansas, 393 U.S. 99989 S. Ct. 266 (1968) ./

'135Keyishian v. Board of Regents, 385' U.S 589, 87 S. Ct.'675 (1967).51



. (
limit or restrict tW knowledge available to children. This result,
as pointed-out, will usually engender judicial suspicion.'"

The Court delivered a similar Opinion in Sztwezy. v. New Ramp=
shie:1"

Scholarship .cannot.- flourish. in an atmosphere Iof suspicion and distrust.
Teachers and students : must always, remain free to inquire, to study and .,

to evaluate . [The. state cannot.'ehill that free play of the spirit which.
all teachers' ought especially to cultivate and practice111

These cases firmly establish the precedent for judicial interven-
tion in education matters where constitutional rights and freedoms
are:at issue.. Severld other Supreme Court decisions have also es-

..tablislied that, the state cannot Compel students to perform rituals
that violate their freedom of religicm."2 All these precedents coma=
bine to,limit state school power.in favor of individual freedom.of
choice.

Similar limitatiorrischool power have also been rendered in
the absence of cicalal of constitutional right.1 In New York, for ex-
ample, a children's court would 1.10 allOw total reliance on a. readi-
ness test that was the school'S justification for placing a seven
year-o d back. in kindergarten. The

-
1 court refused to find the part

ncifileciful Under the compulsory' attentlancej law when he re-
fused to send the child to school if he had to Amid kindergarten,
The parent was willing to send the :child. to thcligrgrade -(act'
the school decided In place hint ,I.here. The court pointed out that,...
though it conId..not require the school to placothe child in the first
'grade, it woulid not declare child neglect: by the parent, either. .

The autho'riti' of a. parent
I

to ,influ'ence or alter a .school's dedisinn
-on 'placement or subject matter selection is knot a recent phenom-

enqn.n" la fact, some of the most revealing cases in ibig. area were
litigated during the early developmegt of the publie school system.,
.Many of these early decisions indicate that paiental choice today .

..itiay noLbelts great. as it was a TeW yeaFs ago.. On,,thoother Whnd,.
it is more likely that the school, with its yiedern:educational meth-
.Ods and materials, will be able to identify: and accommodate the
student's. individual needs than will-the" parent .

1 .

139Eppers.on, supra note 137.
I 4 °S it'CC7." v. New Hampshire, 354 U.S. 234, 77 S. Ct. 1203 (1957).
141Wieman v. UPdegraff;- 344. U.S. 183. 73 S. Ct. 215 (1952)., -:
1412MeColinni v, Board- of Education, 333 U.S. 203, 68 S. Ct. 461 (1948) ;,. Engel' v.: Vitale,

370 U.S. 424, 82 S. Ct. 1261 (1962); Abington Townsbiii v.,Sehempp; 3/4 'U.S. 203, 8.
S. Ct. 1560 (1963) ; 'West Viginia State Board of Education' v..Barneftei, .319 U.S. 4,
63 S. Ct.1178 ,(1943). ,.. . .

.. .

:

143Harold H. Punke, "Parental Choltes in Education." The Alabama -Lawyer 31 k 970):
218. ' 52



In on 1874 Wisconsin case,''-' iheA..ourt declared unreasonable the
assumption.that a scholar should or mild .,study.all the branches of
knowledge taught by a school. The court felt some discretion must
he reserved .for parental choice as. icy the studies the studcni-would'
pursue. As to choosing 'the proper courses, the court .c(niterided
that "Lillie parent is quite as likely to tnake 'a wise and judicionS
selection its the teacher.' 7.116 cOurt denied that parental
selection woid disrupt the educational processes, asserting, instead,

The rights of one pupil must be so exercised, undoubtedly, as not to pre- .

judicethe equal rights' of others; Ina the 'parent has" the right to make a
reasonable selection front the prescribed studies. for his child to pursue,.
'and this cannot posSibly conflict with the equal' rights of other pupils.

. And how it. Neill result disastrously to tile proper disciplirte, efficiency,
and well-being of the common schOols, to concedc'this ParamOunt right to
the parent to make a reasonable choice from the studies iathe prescribed
Course which his.Ohild; shall put-sue, is a proPosition we .cannot under-
stand.

If a statute prescribe...4a minimum course of seudv,- the student
has little choice but to take the course unless lie llas',some.alid con-

.stitutional objection. The courts: are more likely to, intervene when
aa student .contests local school requirement to take a specific

course of instruction.

Rulisou concerns an 1863. Illinois statute that described a certain
course of study to be taught in the Common schools of Illinois but
did not proll-ibit electiVes'in higher- blanches of Icarning.1:5

Several years later. a girl refused to lake bookkeeping,. a .course
required .by the local- school program but be)iind the state manila-

. µy I. Or'y program. In a bit of questionable pedagogy, the'- principal A-
pelled the girl from school an I forcibly ejected her fr bin thejnidd- .

jug. Claiming she was not n good 'health and was tug piano
lessons `after school hotirs .to become. a. music..Lte, c tier, the parents
argued: that the total load of oekkl;epiag and piano-in addition to
other subject matter was too ° eat...
--.The. court- upheld the local hot s power, to require the state's
inandatOry courses hit supported the parents' option as to other
brandel.i...7 The parents, according to the court, had the responsi-
bility p'r'epare children for the Iluties.a.later -life.. Therefore, it..

, should be within the.parents' prerogative to exercisenp.tions beyond
the statutory sch6o1 progran0"

...

14tMorrow v. Wood, 35 Wis. 59,V7 Am. Rep. 471 (1874),
v. Post, 79 III; 567 (1875).

utoSee State ex rd. Sheibley v. School District, 31 Neb. 552 (1891).



Similarly, in, another Illinois case, the court held. that every child
. attending high school could not be compelled. to fake every course

of ..;tinlY."'.- The la \V---ithdraws from 11he parent the exercise, of
Judy ihoseHrarental rights that would imPair the 'efficiency of dile
school. the court 'reasoned. .

In many cases, a philosophy prevails that the.parenihas the re-
sponsihility fort the education cinrl the staie.simply 'reinforces.
the parental prerogative through compulsory attendanee and mini-',
mum curriculum laws.. Blackstone said that the greatest duty of
parents to their children isthai of giving them an education.

Linder (ommon law, education 'not'compulsory and the duty:-
of the pareht to -provide aw,eduCation \VaS 110i. compelled by the

iheOry was that the parent who did 110i.ednUaie'llk clutch
would -reap the ill epffeets and-grief of an uneducated offspring..
Computst,)ry attendance Inws,of course,-, acknowledge that an illit-
erate offspring has grievous effects not on the parent' huton
society. as well.

....

A.ccording to some courts. compulsory attendancelaws,.however,
did n(Wremove the parental responsibility or right orelioice to select
a course of study cur the child. This attitude was -demonstrated
by an Oklahoma court that Tided, in 1909, _that school authorities
of tksiate had the power to_classify and. gradcsclmlars; to pte-:
...seribd courses and textbooks. to require prompt attendance and de-
pOrtm.eni, anvil to require diligence. in study. The school did not hai-e
the. Power, however, to deny the parent a reasonable selection or fl
coOrse of studY.. According io the court, "The wiretit, however,lias
a right to make a reasonable selection .from the, prescribed' course
orsiudv. for his child io pursue. and.. this selection must be respected
by the,klmol authorities, as the right of the parent in that regard
is superior to that of the school officers and the tencliers."145.

1 he parental authority to select a course of study is held in high
esteem' by. the courts. To onecase: in the absence of parental re-
direst.' for a-course, change, the court held for the school. T-lere
boy sought exemption from an English requirement to write a coin-
pdsition but failed to have his father' requestArn .exeeption: The.
conri. said. "IfIl the father.... had requested the, teacher not io re-
quire the plaintiff to write e6mpositions, he would' have been ex-
cused therefrom."19

141-Trustees-of Sc'libol v.-People, 87.111.'303, 29 Am.'Rep. 55 (1877).
lAsSehool Board Dist, No. 18, Garvin aunty v. Thompson, 24 Okla. 1, 103 P: 578

(1909).
l-loGuernsey v. Pitman, '32 Vt. 224, 76 Am. Rep. 171 (1859).
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Although these cases are rather old. their .philosophical base
bears a striking resemblance to that reflected by Meyer15" in 1923
and:Yoder151.ip. 1972.

TIT Meyer,- the Supreme Court said. "The child is not the mere
creature of the state: those who nurture hint and direct his-.deStiny
have the right, coupled with the high duty, to recognize and pre-
pare him for additional obligations.".

In Yoder, though in dielumo the. court lint-tied the power''or the.
parent

of
the primary authOrity concerning -the. educational well:

being of the Ail I 11 I 1; Ichild:; .3e .1.ti MIN and culture of western .civil-
ization. reflect. a strong tradition of parental.concern for the nurture
and upbringing' (A/their children is now established beyond debate

-'as an enduring American traditiOn,L'

.. SUMMARY

Several impbrtant elementsmavbe identified in Abe cases on par-..

ental clu')ice of student placement, assignment, and -cu m.
First, in the absence of a pervasive constitutional question (such as
religion or raCe),- the school's power to compel Litten4rice, assign

..

pupils, and require.a superior -to
the parentail.prerogative...

Ti is .clear that the controlling factor.in many cases is not the.is-
..

sueof sehooTpoiNlef-VerStts parental powcr but .IS a, question of the
freed.omito provide an :unlimited source of knowledge. Neither
schci.iit nor. parent can "contract4the spectrum of available knowl-
edge."' TI either school or parkit. -tries to do so. the courts will re-
jeet the attempt. This-is ,Ircue parlicularly when parents 'seek_ to
restrict the knowledge aYailable atl Ail( en and do not limit

. ,
their censorship to their own ehita reif:'..

The weight of recent authority indicates th-f the.school will pre-'
avail., When parents contest pupil. it's?;ignmenk The predominant
theme here is "reasonableness," and is evident ,-that the courts._
will seek a rationale from the schools to support their decisid)n
Uses of achievement scores, grades.. psychological examinations,

. and ,age criteria for pupil placement. have all been upheld as valid
reasons- for' ustifying the school's decision.

Courtstoday also tend to recognize .experienced and duly trained.
150Meyer, supra note 125.
151Yoder, supra note 14. 55



educators as qualified to Make educational decisions. NeVertheless,
the judges, while-cm:Antic:1111Y maintaining, they itt,e nor)qualified
as teachers, will at trnws intervene and substitute t14.. eir judgmenl-

. for that of the educator.. 111 fairness to the, judiciary, there. is
usually at least a question of-equity or reasonableness, if not of- a
legitimate.constitutional issue, involved in most of thesecases.

Limitations .on ._school power may derive from the Constitution
but manifest ..thentselves in the vague surroundings- of parental''
rights and poWers to control their, children: TI) many instances; the
courts: have held that it is. not the Consul id inn. but .The historical

;and Common-law tradition and, in some cases. an almost religious
rationale -supPort parental -aathority-to regulate the child's
edneation. For example, municipal.lawstotiketiTein en-
force these duties [prental .ditties], yet was presitmed that the
natural love-and affection in-tidal:tied by proy,idenee in the, breast.
of every parent had done so more erfeetivelv Chan any iaw."152

Parental power, then,' can be exercised, above the ..minimuins: es-
tablished_ by the law. Parental judgment establishes, the an ter
limits of the child's-.education and is the ijritaary determinant of
clipection, while the- state,thandates.- the level to be attained and
serves as the primary enforcer. Tt..is the state, through the school,
that guarantees to society. that the child will have tl mininnun-redu-
patinnal opportunity, regardless of tlw aspirations of the parent..

1.52Garvin:supqr note 148.

56

,



O

APPENDIX



TABLE A-1. ENROLLMENT IN GRADES' 9-12 IN PUBLIC AND .NONAIBLIC
SCHOOLS COMPARED Win POPULATION -14-17 NEARS OF AGE:

UNITED STATES, 1889-90 TO FALL 1970

_Total
number
enrolled

Elnrollment, grades 9-12 and per 100
postgraduate' .1)eqPns

Population' '14.17
School All Puhlic, "- Nonpublic 14.17 years years of
Year Schools Schools Schools of age= age.

1 . 2 3 4 . 5 6

1889.90 359,919 . :3202,963 :394,931 5,354,653 6.7
1899.1900. 699.403 - . :3519.251 :1110,797 6,152,231 .11.4
1909-10 1,115,398 ._=.1915,061 :3117,400 7,220,298 15.4
1919-20 2,500.176 332,200,389 .. :3213,920 7,735,841 32.3
1929.30 4,804,255. '131,399,122 '1. -3341,158 9.341,221 .51.4
1939-40 7,123.009 6.635,337 487,672 9,720,419 73.3
1911-42 6.933,265 6,420,514 512,721 09,749,000 71.1
1943-44, 6.030,617 5,584,656 445,961 19,449.000 63.8
1915-46 6.237,133. 5,664,528. 572,605 59,056,000 68.9
1917-48 .6,305,168 5.675,937 629,231 78,841,000 71-.3
1949-50 6,453,009 5,757,81(1 695.199' 8,404,768 76.8.
1951.52 6,596,351' 5,917,384 678,967 ' 18,516,000 77.5
1933-51. .7,108,973. 6.330,565 778,108 58,861,000 80.2
1935-56 7.774,975 6,917,790 857,185 19,207,000 81-A
1957-58 . .. 8.869,186 7,905,469 963,717 110.139,000 87.5

959.60 9,599,810 8,531.454 1;068:356 -11,154,879 86.1
961-62 10,768,972,, 9,616.755 1,152,217 512,006,000- 89.7
all 1963 12:255196 10,935;536 - 1,319,960 a 13,499,000 90.8
'ail 1965 13.020,823 11,657,808 .1,363,015 1,14,104.000 92.3
'all 1969 . 14.518,301 13,084,301 111.134.000 115,460.000 93.9
all 1970 14,840.009

. -13;400.000 1.440.000. 515,816,000 93.8
.-----'-

)11th.. otherwise indicated, includes enrollment in subilollegiate departments of insti-
tutions cl 1411v...education and in residential schools filr exceptional children. Begin
ning in 949-.50. also includes federal schools..

2Incliu es all persons- residing in the Upited. States, but excludes Armed Forces overseas.
Data shriv, i are actual figures.. from the decennial censuses of population 11 III css otherwise
indicated; . .

...
. .

1Excludes'aenrollment in .subcollegiate departments of institutions of higher education
*and in residential schools for exceptional children.

.1Datsi for,1927-28. . . . .
5Estiinatcd by the I3ureaU of the Cciiiis as ,of July 1 preceding- the opening of the

school year. .. .

II Estimated.
liPreliminary data.

NOTE: Beginning in 1959.60, includes Alaska and Hawaii:
-SOURCE: U.S. . Department of Health; Edimation, and: INTelfitre, Office of :Education,

Biennial Survey of Education in the United States, chapters on Statistical
Summary of Educatio'n; and unpublished data available in the office of .Edu-
cation. .

. ...

FROM: WS; Department of Health, Education, and I Welfare. Office of Education. Digest
of Educational Statistics, 1974 Edition.. p. 27; table 31.

1..
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TABLE .A.`L PRIMARY 'COMPULSORY ;SCHOOL ATTENDANCE STATUTE: FIFTY

STATES INCLUDING THE DISTRICT OF COLUMBIA A-ND PUERTO RICO, 1972

e .State

Alabama
Alaska

Ariitina
Arkansas
California'
Colorado

"Connecticut
Delaware
District. of Colunibia
Florida
Georgia ,
flawai4
Idaho
Illinois
Indiana
Iowa
Kangas
Kentucky.
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
MI4sissippi
Missouri
Montana --. a

Nebraska ...
1.Ke,vada
',New tfampshire

dersey.-

New -York
North Carolina
North Dakota
Ohio
OkIahonia
Oregon
Pennsylvania
Puerto Rico
Rhode Island
South Cardlitra
South Dakotp

. 'Tennessee
Texas
Utah
Vermont
Virginia
Washington'

. \Vest Virginia
Wisconsin
Wyoming

Primary Statute
Reference,

Secticrii 52-297.
Sectien 14.30.010
Section 15.321
Section 80-1502-1508.
Section 12101
Section. 123.20 -5
Section 10.184
T.14, Section 2702
Section 31-201
Sectioli 232.01
Section 32-2104'
Section 298-9

Section 33-202
122 Section 26-1
Section 28-505
Section 299.1

. Section 72-1107
Section 159.010
Section 17:221
T.20. Section 911
77Section 92.
76 Section 1
Section 34(1.731
,Section 120.10
Repealed hy Laws '1956, chapter 288
Section 167.031

'Section 75-6303 3

Section 79-201-
Section 392.040
Seetion.193.1
Section 18A: 38.25
Section 73,13-3
Sectioi 3205. (1)
Section -166
Section 15-3, -01.

Section 3321.
T.70, Section 1
SectionN339.010
24 Section 13i_
T.18, Section 80
Segtien_16-19-1
Section 21.757
SDCL 13-27-1
Section 49-17.08
Section 21.032
Section 53-24-1
T.16, Section 1121.
Section 22-275.1 ,

RCW 28A. 27.010
Section 18471.
SeCtion 118.15
Section 21.148

7
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Tm3LE A-3. COMPULSORY SCHOOL ATTENDANCE
INCLUDING THE DNTRIcT ov coLuMBIA

SELECTED YEARS FROM

SLate 18871 1915-1 '

1887

19351

AGE LIMITS: FIFTY STATES
'.AND PUERTO. RICO,
TO 1972

19191 19651 19722

labama . 7-16 7-16 7-16 7-16
A iska, .- . 7-16 7-16 7-16 7-16
A yuoma- 8.4. 6

17 8-16 8.16 8-16 846
Arkansas 8-20 7-16 7-16 7-16
Califotnia 8-14 7-15 8-16 8-16 8-16 67.41(8j

Colorado .-
Connecticut 846

8-16
7-16

8-16
7-16

8-16
7-16

7-16 7-16
7-16 7-16

Dilaware 7-14 7-17 7-16 7-16 6-16

." District I ri Columbia 8-14 8-14 7.16 7-16 7-16 7-16
Florida 7-16 7-16 7-16 7-16
Georgia -.. ... 8-14 7-16 7-16 7-16
Hawaii . 6-15 6-14 6-16 6-16 648
Idaho 8.14 . 8.18 8-18 7-16 7-16 7-16
Illinois. 7.14 ------ 7.16 7-16 7-16 7-16 7-16-
Indiana - 7-16 7.46 7-16 7-16 7-16
Iowa- - 7-16 7-16 s 7-16 7-16 . 7-16
Kansas 8-14 .8-15 716 7-16 7-16 -- '746
Kentucky 7.16 7.16 7-16 -- 7-16 7-16
Louisiana s .. f8216 7-14 7-16 7-16 ,_-.:.. 7-16
Maine 8-15 7-15 7-16 7-16 7-17 7.17
Maryfand 8-16 7-16 7-16 . 7-16 , 6-16
Massachusetts 8-14 7-16 7-16 . 7-16 7-16 6.16
NlicItigan 8-14 7-16 7.16. 6-16 6.16 6-16
.Minnesota T. = 8-16 8-16 8.16 7-16 7-16 7-16
Misissippi 7-17 ..

...----' AI issMiti ---- 8.16 7-16 7-16 7-16 . 7-16
, Montana 8-14 8-16 8-16 7-16 7-16 7-16

Nebraska 844 7-15 7-16 7.16 7.16 7-16
Nevada .8-14 - 846 7-18 7-17 7-17 7-17
Now Ilampshire 6-16 8-16 8-16 6-16 6.16 6-16
New Jersey 7-16 7-16 7-16 7-16 6-16 6-16
New :Ilexico. 7.14 6;17 6.17 6-17 6-17
New York 8-14 8-16 7-16 7-16 7-16 ,,, 6-16'
North Carolina 8.12 7-14 7-16 7-16 7-16
N61-111 Dakota 10-14 8-15 7-17 7-16- 7-16 . 7-16
Ohio 8-16 . 8.16 648 6-18 6-18 6.18
Oklahoma - 8-16 8.18 7-18 7-18 7.18
Oregon - 9-15 8-16 7-18 7-18 7-18
Pennsylvania- 8-16

..
'8-16 8-17 8-17 8-17

Puerto Rico 8-14 8-14 8-14 , 8-16 814
Rhode Island 7-15 7-15 7-16 746 7-16 7-16
.South Carolina 8-14 . 7-16
South Dakota 10-14 ' 8-14 8-17 7-16 7-16 7-16
Tennet.sSee 8-16 7-17 7-17 7-17t; 7-17
Texas_ 7-16 -- -7-46 7-17 7-17
'Utah 8-1.ii 8-18 1 6-18 6-1a 6-18
Vermont 8-14 8-16 8-16 7-16 7-16 7.16
Virginia 842 7.15 7-16 7-16 36-17
Washington 8.-I8 8-16 13-16 8-16 8-16 8.18
West Virginia . 7-16 7-16 7-16 7-16
Wisconsin

1
745 746 7-16 7-16,-- 7-16 7-16

Wyoming 7-16 . 7.14 7-16 7-16 7.17 7-16

1August W. Steinhilher and :CMI Sokolowski. State Law on Compulsory Attendonce
(Washington: U.S. Government .Printing Office, 1960. U.S. Office of Education Ciriiiilar
No. 793.

2SOURGE: Analysis of statutes from individual states,
31f iliQyss adopted locally.

NOTE: Where there is no entry, a state had no compulsory attendance law for tlie year
reported. The laws typically permit exelmitions for children within the. age ranges
for several reasons. such as completion of certain gra!es-Or, under certain con-
ditions, employment.
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TABLE A-1. MINIMUM AND MAXIMUM AGES FOR COMPULSORY AND
PERMISSIVE SC11001, AriENp:t INCE: 1111'u STATES /Net. WANG

THE DISTRICT OF COLUMBIA AND PUERTO RIP; 1972

Compulsory Attendance
Age Range

State Afinimnin Maximum

Permissive -Attendance

Minimum Age Max. Age

Alabama 7 16 1.t,6 (5)

Alaska 7 16 6 1Q0

Arizona 8 16 it 6 2021

Arkansas 7 16 5 (21)
California 6 18 185 (5)

Colorado - 17- 16 186 ..2121

Cmmecticut 7 16 186 (5)

Delaware . 6 16 6 1.121

. District of Columbia 7 16 6 (5)
Florida 7 16 185 (5)
Georgia 7 16 6 2119

'IlaWizi; 6 18. 6 (5)
Idaho 7- 16 6 _ 2221

'` Illinois i 7 16 186 21

Indiana 27 16 (5i (5)
lowa" 7 16 185 2221

Kansas. 7 16 186 (5) (21)
Kentucky 27 . 16 186 21 212]

Louisiana
.-).

Maine
47'

7
16

1117
186 (5) (21)
186 21

Maryland '6 16 . 5 20

Massachusetts, 6 16 (5) (18). (5)
Michigan' 6 16 185 (5)
Minnesota 7 16 185 2191

Mississippi (5) , (5) ) 6 (5)
Missouri 7 16 6 20

Montana 7 16 6 21

Nebraska 7 16 185 21

Nevada .
07 17 186 (5)

New Hampshire 6 3216 (5) (5)

New Jersey 6 16 5 2220

New Mexico 6 17 (5). (5)

New York 6 1316 5 2321

N ortli Carolina 77 .. 16 6 10,2221

North Dakota 87 16 6 21

Ohio 6 18 186 (5)

Oklahoma 7 -18 6 -10, 2321

Oregon 7 18 186

Pennsylvania 08 17 1;96 1021

Puerto Rico 8 14 5 C.. 18

Rhode Island 7 16 186 '(5)
South Carolina -7 16 6 `') 2221

South Dakota 7. 16 5 to 2218

Tennessee 107. 1416 166 (5)
Texas 7 17 6 21

Utah 6 18 6 1018

Vermont 7 1516 6 2218

Virginia10 6 17 187-- 2220

'Washington 8 18 21

West Virginia 7 16 166 .21

Wisconsin 7 1716 .184 2220

Wyoming 7 16 186 (5)

Ingram children are specifically required to attend schools while they are in session
and shall attend school in the district where the migrzutt child is receiving shelter and
the necessities of life.
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/
2Thn ,,mnpui,,,q attendance law applies to all Minors residing or doniiciled in the

state-and also to all minors who make their habitat in the state continuously for at least
3 months.

. . .

3No child or parent shall be excused from '-the -law on the ground that the child's resi-
dunce is seasonable or that his parent is a resident of another state.

'Vile. governor nay suspend compulsory attendance up to one year. in any parish or,
parishes. in the event of disaster, flood, disorder:- riot, violence, or any other emergency.

7Not specified in statutes.
cilndian- children aged 8720 who are "eligible for admission to schools established by the

United States shall attend such schools.
...The state-compulsory attendance law shall not hp to force in any city or ,couuty that

has a stricter feature than the state law iprescrihes.
',includes chiltifen on government basins.' .

..._

9A migratory child of compulsory school age must attend school Miring the time schools
are in session in the district of his temporary domicile. '

1, "A child assigned to a school other than thin nearest Iris- horn,;, or on the basis of race
or relzited factors, is exempt from the compulsory Mtendanee statutes.

i1A pupil over 16 years of age may be excused with the consent of, parent or guardian
arid-approval of the school Ward if in the judgment of the principal a suitable work or
work study program is avaihable. .

12Every person aged 16-21 who can nut read and speak English understandingly, shall.
unless.i.excused.Thttend an evening or special day school, if one is available in the...iiistv let
wherenhe* resides or is employed, ;until he has completed the minimum course of studies

prescribed by the stale; hoard. .
. ..litoinpulsory fall -time. school attendaneei may be extended to unemployed minors aged

16-17 by the local board in a clip or in-a un ion (*ree school district with a population -of
five!: 4,500 'which has a superintendent of schools. - 4

. .
. .I 4Inclusive..-

1 5A pupil over ago 16 who is enrellePniust attend regu .1y, and the enforcement and
penalty provisions of the attendainne -1M,yniitiftIV.to the child.

itiUnless the compulsory anendauccial irk -,V.7.;71 f Qom? ively enact0..by the courtly, city,
or town. school attendance is not required fair .elillilkii.iV the district:, ,.

.1'A student who. will become 16 .dirring a scine;.7cr must remain in school until theend of semester. -,,.;
.

.
.

*, .3'1!

lsSpecial provishin exists for young children Nam are not of the permissive ,school age.-HIS peeial. provision .exists for student s who have .-not completeil .either elenntntary orhigh schtiol.;,
-.. °

20The requirement that children between the ages of 6 and 21 be min-lined is not ap-
plicable to high schools..

Lii Special provision exists for marriage and/or .iregnane.y.
22Special -pre. Hon exists for older students.
2itSpecial provision exists for veterans acid disabled persons.'

SOURCE: Analysis of statutes from individual states.



TABLE A.5. MINIMUM SCHOOL TERM REQUIRED (1972) AND LENGTH OF
SCHOOL TERM (1967.68) IN PUBLIC ELEMENTARY AND

SECONDARY 'SCHOOLS, BY STATE

State
Minitionn School i

Term Rtquired1 ,
Average Length of

Term in Days'-'

,-. Alabama 180 days
,

.. 175.4

Alaska , 180 days:- 176.6

Arizona ..1 :1175 days 175.0
,,: Arkansas 175 days 175.4

California 4175 days 178.0

. Colorado :1180 days : 179.6
Connecticut ir

- Delaware '`
180 days
180 days ,

. 180.0
. 180.0

District of -Columbia
Florida

, .

180 days .

180 days .

176.8
180.0

.Georgia . . .180 days. 180.0- ..

' Hawaii :: 010 months 177.1 .

Idaho . .180 days '-' 181.0
_

Illinois 'f--: 5 days 177.0

'Indiana I 9 months 141.77.0

-.. Iowa 180 days . 179.6

.Ka mai; 180 days 178.6

. ,I.---.Kentt,cky 185 days 173.6

..--" Louisiana
Maine

10o days -f,...,

'7- 180 dayse::::',.
, 178.0
.. 181.2

Maryland . .
' 180 days. .. 183.3

Massachusetts , 180 days ' 181.0

Michigan .---
Minnesota .

, 180 days... .f '

7175 days
180.0
177.8

Mississippi ._ s175 days 177.0

Missouri 174 ' 14177.5

Montana
,days

180 /clays 180.7

Nebraska 175 days ''.r. '11782
Nevada --------7-7180; days 'I 479.6

New Ilampsbire t , 11313-ljays .479.9 :

New Jersey 19180 days 14181.1

New Mexico 180 days . .:. . .180,0

New York 11180 days 1806

North Carolina . 180 days 14180.0

North Dakota 180 clays . 181.0,

Ohio 182 days 1728

Oklahoma 18,0' dayi 176.0'.
Oregm , 175 days 178,2

Pennsylvania 180 days 181.6

Puerto Rico 160 clays
. 182.7

Rhode 'Island '180. days 180.0

South Carolina No statutory provision
South Dakota

,
175 days .

. 178.5

Tennessee
.

175 days 176.0

Texas 12165..days 175.0 .

Utah 9 Months 180.2

Vermont : 175 days 171.8

Virginia 180 days 180.7

Washington -- 180 clays 180.0

West Virginia ,. 180 days 181.1

Wisconsin 4 1 180 days 180.0 - ''.

Wyoming days '180.0
,

1SOURCE: Analysis of statutes from individual states. .

2$.0URCE: U.S. Department of Health, Education, and Welfare, Office .of:EdtMatioM
Statistics of State School Systems; 1967-1968. .

"Longer if ,sufficient funds are available, , ' :.,.
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1 1Dist rids must maintain a school session for 115 :days to Oalify for apportionment froM
the state school fund. The statutory provision for a. minimum school tern! is 3 n.louths.

1 3,Scliool districts' must schedule 180 actual days" of school to qualify Tor state sufmort. .

The 'statutory' provision for. a. minimum school term is 3 Months. .

.

1 GI/apartment of Education. Policy NO..1710-3 ,states that the school year' will consist of
10 moat Its in which teaching Is done. There is no statutory provision for a minimum

1school term. ..

I?Pull special state aid is provided to districts that operate schools for 175 days. The
statutory provision for a Minimum school term is 9 months.

5The state' aid formula is based on' a term of 9 months or. 175 days. The statutory pro-
vision for a minimum school term is 4 months, . .. . .,

PThe minimum 'school ,.term is 9 months. consisting-ol -20 days each. if sufficient funds
are available... The statutory-'provision :for a minimum school 'term is G .months.

10For purpOses of apportioning s,tate 'aid, a district must' operate schools for 180 days.-..
There is no statutory provision for i. 'minimum school term.

'school term is 190 days, inclusive of legal holiday,s,' exclusive 'of Satlirdays.-

1.--- ------ ..--
I 1The 'state aid .allotment is based on 180 days. The statutory proof ion far, a minimum

12No statutory provision for a minhnum school.terme..tists, lntt a _child is required. .to...
attentl-for a-minimum of -165 dayS, . ... . -

13The Minimum school term in 'Milwartkee is, set by ..,t1le scluml board.
14Data for the 1965.66. School year.
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TABLE A.7.. AGE AT WHICH PERMIT . FOR EMPLOYMENT DURING SCHOOL
110 URS MAY BE ISSUED) TO A CI I I 1,D OF COM P 411,SOR Y St;11001. AGE;

ANpMINIMUM EDUCATION FOR cEMPLOYME.NT PERMITS
TO A CI I ILD OF COMPULSORY SC11001. A G 1;,. 1972

State Age Min. Ed.

Alabama 11-16 None specified
Alaska No provision No provision
Arizona 14 5 years. in Went ificd...suldects
Arkansas .15 8 grades . -

California 115. I f 15, 7tli grade
Colorado . 14-16 None specified

../
'Comfect icut '14-16 8 grades
Delaware 1446 8 grades
District of Columbia 14-16 8 grades
Florida 214.16 . 8 grades

1'
Georgia 14/ Uigh school
Hawaii . : Under 16 No provision
Idaho i None required No provision °

Illinois . .Under .16. ....No: provision_......
Indiana 14-16 '8 grasiles
li ova 14 No provision
Kansas .. 14-16 Elementary school
Kentucky 1446 High school .

Louisiana Under 16 No provision ... .

Maine Under 16 Elementary 56001 --',r,
Maryland Under 16 No provi;ion
Massachusetts 1446 6 'grades
Michigan . : No provision No provision
NI innesota 14-16 Common school
NI ississippi ,,Ni it applicable. provision 'i. -,
M

.-

issouri . 14-46; No provision ...;

-Montana No provision. No proyisiod a
Nebraska 14. . 8 grades
Nevada 14 8 grades ,+
New Hampshire . '14 Read and write simple sentences' in.

.English
New Jersey None No provision.
New INfexico 14-16 No provision
New York 14.15 ,No provision
1North Carolina.' No provision No provision
North Dakota 14 8 grades ..

Ohio ; 16 Successfully completed occupational
training

Okliu toina 14 Under 16 must read and write simple
English sentences

Oregon . '14-16 Ng5provision ;

.Po -14-17nsylvania . Highest elementary grade, in district i
Puerto Rico 14-16 No provision
Rhode 'Island No provision. Not applicable' .

South Carolina No Movision No provision
South Dakota - ,Under age -16 Ability to read and write simple .

1, . English -sentences H
Tennessee 14-16 No provision
Trsas 14 ,- 7 grades
Utah .. 14 -

--- No provision
Vermont Under 16 Elementary school' 14 No provision
Washington Over 15 8 grades
West ;Virginia- Under 16 8 grades' -. - -
.Wisconsin 14 Completion of equivalent o/ most ad-

i nv "Danced course of study it district
Wyoming 14 ; 'A. No provision .

114 if necessary to support family. P

21245 when employment is in the, child's best interest.
SOURCE: Analysis of statutes Lon individual states.
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